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STATEMENT OF JURISDICTION

This appeal is from a domestic relations case, therefore, the Utah Court of
Appeals has appellate jurisdiction pursuant to § 78A-4-103(2)(h) Utah Code Ann.
ISSUES FOR REVIEW, STANDARD OF REVIEW AND PRESERVATION
A.

Issue: Can a judgment in the amount of $1,912,696 to distribute marital

property be entered against the Appellant, Michael S. Robinson ("Michael") based on his
alleged contempt in failing to refinance a piece of marital property? .
Standard of Review: Although a court has discretion in determining
~

whether to sanction a party, it does not have discretion to impose a sanction beyond the
actual injury caused by the contemptuous behavior, or to distribute marital property based
on a party's contempt.· Goggin v. Goggin, 2013 UT 16, ,r 52,299 P.3d 1079.
Preservation for Review: This issue was raised in the motion for order to

show cause (Rec. 738-745) filed by the Respondent, Debra J. Robinson ("Debra"); at the
Jan. 13, 2010 hearing before Commissioner Evans (Trans., Rec. 7553, pg. 36,:lines 5-11;
Addendum Ex. C); and at the July 26, 2011 contempt hearing. (Trans. Rec. 7554, pgs.

25-32; Addendum Ex.· D) The court ruled on the matter by entering judgmeµt against
Michael for $1,912,696, based on his contempt in failing to refinance Phoenix Plaza.
(Findings, Order and Judgment, ,r,r 13-14, Rec. 4362-4363, ,r 3, 4365; Addendum Ex. H)
This issue was also raised in Petitioner's Memorandum in Support of Motion
to Amend Judgment, March 15, 2012 (Rec. 4513-4515); Petitioner's Memorandum in
~

support of his Rule 59 Motion for New Trial or to Amend Findings of Fact, Conclusions of
1

Law, and Final Judgment, June 12, 2013 (Rec. 6902-6904); and in the Reply in Support of
Petitioner's Rule 59 Motion for New Trial or to Amend Findings of Fact, Conclusions of
Law, and Final Judgment, filed July 3, 2013. (Rec. 7086-7088)

B.

Issue:·. Do the previous rulings and appeal in this case, denying Michael's

motion to set aside the parties' Stipulation based on the contractual defenses of mistake and
impossibility; preclude Michael from showing that it was impossible for him to comply
with the Stipulation, in defense to the contempt charges brought against him?
. Standard of Review: Whether a claim is precluded is a question oflaw,
reviewed for correctness.· Allen v. Moyer 2011 UT 44,, 5,259 P.3d 1049.
Preservation for Review: This issue was raised in Michael's opposition to ·
Debra's motion for order to show cause filed with the declarations of Gottschall, Wadley
and Robinson, regarding Michael's inability to refinance Phoenix Plaza, given its lack of
qualified leases. (Rec. 876-916; 947-1061; 1293-1405) It was ruled on by the court in its
Findings, Order and Judgment, dated March 1, 2012; ruling that Michael is precluded from
arguing impossibility, mutual mistake or fraud, as a defense to the contempt charges.
(Findings, Order and Judgment,,, 9-11; Rec. 4362, Addendum Ex. H) This issue was
also raised in Michael's Motion to Amend the Findings, Order and Judgment, March 15,
2012. (Rec. 4496-4506)

C.

Issue: Were issues of fraud properly precluded as a defense to the contempt

charges, because they were not raised in Michael's appeal of his motion to set aside the
Stipulation based on the contractual defenses of mistake and impossibility?

Standard of Review: Whether a claim is precluded is a question of law,

reviewed for correctness. Allen v. Moyer 2011 UT 44, 1 5, 259 P .3d 1049.
Preservation for Review:

This issue was raised at the July 26, 2011

hearing and the court ruled on the issue in its Findings, Order and Judgment, ruling that
because Michael did not raise the. issue of fraud on the previous appeal, it cannot be a
defense to the contempt charge. (Findings, Order and Judgment, March 1, 2012,-119-11;
Rec. 4362, Addendum Ex. H) This issue was also raised in Michael's Motion to Amend
_the Findings, Order and Judgment filed March 15, 2012. (Rec. 4505-4506)
D.

Issue: Should or could have Michael's tort claims for fraud, been raised in

this divorce action or be precluded under res judicata?
Standard of Review: The determination of whether res judicata bars an

action and the scope of a court's jurisdiction are questions oflaw reviewed for correctness.
Allen v. Moyer 2011 UT 44, ,l 5,259 P.3d 1049.

Preservation for Review:

This issue was raised at the July 26, 2011

hearing and the court ruled on the issue in its Findings, Order and Judgment, ruling that
~

because Michael did not raise the issue of fraud on the previous appeal, it· cannot be a
defense to the contempt charge. (Findings, Order and Judgment, March 1, 2012, 1110-11;
Rec. 4362, Addendum Ex. H) Furthermore, subject matter jurisdiction is an ,exception to
the preservation requirement because it goes to the heart of a court's authority. It is not
subject to waiver and may be raised at any time, even for the first time on appeal. In re

~

Adoption ofBaby EZ, 2011 UT 38, ~ 25~ 266 P.3d 702.

E.

Issue: Can Michael be held in contempt of court for violating a property

settlement in a Stipulation, before it became a court order or decree?
Standard ofReview: A court has discretion in finding contempt and
imposing penalties; however, the findings and penalties cannot be arbitrary and capricious. ·
Anderson v. Thompson, 2008 UT App 3; ,I 11, 176 P.3d 464. A court order is necessary to

find contempt. Taylorv. Taylor, 2011 UTApp 331, 16,263 P.3d 1200.
Preservation for Review: This issue was raised in Michael's opposition to
Debra's motion for order to show cause (Rec. 876-880), at the Jan. 13, 2010 heating before
Commissioner Evans (Trans., Rec. 7553, pg. 33) and at July 26, 2011 contempt hearing.
(Trans. Rec. 7554, pgs. 23-31) The court ruled on the matter finding Michael in contempt
for not filing an application to refinance the property within fifteen days of the Nov 2, 2007
Stipulation, although the Decree, i.e. court order, was not entered until December 31, 2008.
(Findings, Order and Judgment, March 1, 2012, 113; Rec. 4362; Addendum Ex. H)
Michael also raised this issue in his Motion to Amend Findings, Order and Judgment filed
March 15, 2012. (Rec. 4512-4513)
G.

Issue: Is the court in an equitable action for divorce bound by a Stipulation

entered into by the parties, which is not fair and equitable? What obligation does such a
court have to see that the final distribution of marital assets is fair and equitable?
Standard of Review: The division of marital property is reviewed under an
abuse of discretion standard. Olsen v. Olsen, 2007 UT App 296, 18, 169 P.3d 765. The
court's property distribution, however, must be based upon adequate factual findings and
4

must be in accordance with the standards set by the state's appellate courts. Hodge v.
Hodge, 2007 UT App 394, ,I 3, 174 P.3d 1137.

Preservation for Review: A fair and equitable division of property is at
issue in every divorce action. Hodge v. Hodge, 2007 UT App 394, 13, 174 PJd 1137.
This issue was also raised in Michael's opposition to Debra's Order to Show Qause (Rec.
876-889) at the Jan. 13, 2011 hearing (Trans., Rec. 7553, pgs. 24-28); the July 26, 2011
hearing (Trans., Rec. 7554, pgs. 23-31 ); and in Petitioner's Memorandum in Sµpport of
Motion to Amend Judgment filed March 15, 2012. (Rec. 4506-4511)
~

H.

Issue: Can a /is p~ndens filed under a separate tort action purs1:1ant to ·

§78B-6-1303 be found to constitute a "wrongful lien" under Utah's Wrongful l1ien Statute,
§38-9-1 et. seq., and be removed by the divorce court in this action?

Standard of Review: The interpretation and application of a sratute is
reviewed for correctness, with no deference given to the trial court. Board ofEduc. v.
Sandy Ciry Corp., 2004 UT 37, ,I 8, 94 P.3d 234.

Preservation for Review: This issue was raised in Michael's opposition to
Debra's motion for lien nullification (Rec. 2913-2957) and was ruled on by the court when
it found that the /is pendens filed by Michael were "wrongful liens" under Utah's Wrongful
Lien Statute §38-9-1 et. seq. (Findings and Order, Feb. 3, 2012, ~ 2, Rec. 29p0; Second
Findings and Order and Order to Show Cause, Feb. 9, 2012, ,I2, Rec. 3004; A,ddendum

Ex. F; and Minute Entry of March 1, 2012, Rec. 4368-4370; Addendum Ex.ii). This
~

issue was also raised in Michael's Petition to Amend Findings and Order Granting
5

Preliminary Injunction, Lien Nullification and Other Relief of March 19, 2012. (Rec.
5056-5068)

I.

Issue: Does the court in a divorce proceeding need to distinguish between

attorneys'·fees incurred to establish a final distribution of the marital assets and·those .
incurred to enforce an existing ·order? Does the court need to make findings as to need,
ability to pay and reasonableness, for attorneys' fees incurred to make a final distribution?
Is the prevailing party entitled to attorneys' fees incurred in defending a contempt charge?
Standard of Review: The court has discretion to award attorneys' fees in a

divorce action; however, to allow meaningful review the decision must be supported by
detailed findings of fact. Connell v. Connell, 2010 UT App 139, ,I 27,-233 P.3d 836.
Preservation for Review: The court awarded Debra her attorneys' fees

incurred from Jan. 1, 2008 through May 31, 2012, but not prior to Jan. 1, 2008, or after
May 31, 2012. (Findings of Fact and Conclusions of Law, May 29, 2013, ,r,r 13-16, Rec.
6874-6887, Addendum Ex. J; and Final Order and Judgment entered May 29, 2013, ,r,r
8-12, Rec. 6888-6896, Addendum Ex. K). The court denied Michael's request for
attorneys' fees (Final Order, May 29, 2013, ,r 12, Addendum Ex. K) even though Michael
prevailed on the contempt issues. (Findings of Fact, May 29, 2013, ,r,r 4-12; Addendum
Ex. J). This issue was also raised in Michael's Memorandum in Support of Petitioner's

Motion for New Trial and to Amend Findings of Fact, Conclusions of Law, and Final
Judgment, filed June 12, 2013 (Rec. 6909-6911) and his Reply in Support of Petitioner's
Motion to Amend Findings and Judgment filed July 3, 2013. (Rec. 7089-7091)
6

STATEMENT OF THE CASE
Nature of the Proceedings:
Michael filed this action on February 2, 2007. Formal mediation was held
on Nov. 2, 2007 and Michael entered into a Stipulation based on certain representations
made to him about the value and his ability to refinance a piece of martial property called
Phoenix Plaza. (Rec. 114-116) Debra, who continued to manage the parties' properties,
among other things, provided Michael with a handwritten cash flow analysis df Phoenix
I

Plaza showing its income and a value of $7.5 million. (Rec. 125; Addendum :Ex. A)
In the Stipulation it was agreed that in addition to other paymen~s received
for her equity in the marital assets, Debra would receive $1.784 million for her equity in
Phoenix Plaza. This payment was based on the Plaza having a value of $7 .25! million and
conditioned upon Michael's ability to refinance and obtain a new loan on the P\aza for $3.5
million, which would allow him to pay Debra $1. 784 million after paying the ~xisting
mortgage. (Rec. 114-116) To do this Michael was to file a loan application within 15 days
I

of the Stipulation. Debra was required to provide fair and full disclosures and assist
Michael in preparing and filing the application. The Stipulation further provided that if
refinancing did not occur within 120 days, Michael was to start paying Debra:8% interest.
(Stipulation, 116B, Rec. 18-19; Addendum Ex. B)
After mediation, Michael discovered that given the true status ofithe leases at
I

Phoenix Plaza, which were expired or soon to expire; the property could not qe refinanced
~

for a loan of $3 .5 million. As a result, Michael filed a Motion to Set Aside the Stipulation
7

arguing: ( 1) the court should revise the Stipulation, given the fact that Phoenix Plaza
cannot be refinanced for $3 .5 million based on the true status of the leases; (2) that the
Stipulation should be set aside baseq on mutual mistake and/or impossibility; and (3)
Michael's performance should be excused given Debra's prior failure under the Stipulation
to provide fair and full disclosures or to cooperate in the loan process. (Rec. 38-50, 95-111;·
312-319) Commissioner Evans denied Michael's Motion .to Set Aside the Stipulation on
Oct. 6, 2008. (Rec. 320) -Michael filed an Objection to the Commissioner's ruling and
requested an evidentiary hearing. (Rec. 364-473) Judge Iwasaki denied the request for an
evidentiary hearing and signed the Findings and Order on Nov. 17, 2008. (Rec. 487-492)
A Divorce Decree incorporating the terms of the Stipulation was entered on Dec. 31, 2008.
(Rec. 676-689). On Jan. 23, 2009, Michael appealed the denial his Motion to Set Aside
the Stipulation. The denial of the Motion to Set Aside was affirmed by the Utah Court of
Appeals on April 22, 2010. (Case No. 20090082-CA; Rec. 705-722)
On Oct. 8, 2010, Debra filed an Order to Show Cause Motion asking the
court to find Michael in contempt for failing to refinance Phoenix Plaza. (Rec. 737-775)
On Jan. 10, 2011, Michael's new counsel, Steve Kuhnhausen, filed an Appearance of
Counsel (Rec. 870-871) and an Opposition to the Order to Show Cause Motion, supported
by declarations from Gottschall, Wadley and Robinson, stating that given the true status of
the leases at Phoenix Plaza, it would have been impossible for Michael to refinance the
property and obtain a loan for $3.5 million. (Rec. 876-916) Kunhausen also sought a
continuance to allow him more time to become familiar with the case. Commissioner
8

Evans denied the continuance and proceeded with the hearing on Jan. 13, 2011. The
Commissioner struck the declarations of Gottschall and Wadley (Rec. 940) and entered
judgment against Michael for $438,924.43, as 8% interest on the amounts owed under the
Decree. He also ordered that Phoenix Plaza be immediately listed for sale at $3 million
with the proceeds to be placed in an escrow account. The Commissioner did not award .
judgment for the principal amounts however, finding that "the language of the Decree does
not trigger the award of a judgment for the principal amounts involved, which principal·
amounts are due and owing only upon the refinance of the property or perhaps as a sanction
following a finding of contempt." (emphasis added) (Trans. Jan. 13, 2013 hearing, Rec.
7553, pg. 36, lines 5-11; and Addendum Ex. C) The Findings and Order were signed by
Judge Iwasaki on Feb. 25, 2011. (Findings and Order, 10, Rec. 1213-1222)
On April 21, 2011, Michael moved for Relief from Judgment and for a Stay
of the Proceedings, arguing that the Commissioner should have granted Michael's Motion
to Continue, so his Memorandum in Opposition and the Declarations of Gottschall and
Wadley could be considered, to indisputably demonstrate that it was impossible for him to
refinance Phoenix Plaza; and therefore, could not be held in contempt. (Rec. 1270- 1284)
On June 7, 2011, Debra filed a Motion to Enforce the Sale of Phoenix Plaza
for $3 million. (Rec. 1548-1639) On June 14, 2011, Michael filed a Reply to Debra's
Motion to Enforce the Sale of Phoenix Plaza, with supplemental declarations of Gottschall
and Wadley and affidavits from Michael and Melissa Bean, along with a neW, appraisal
showing the value of Phoenix Plaza at $3.8 million~ approximately half of its previously
9

assumed value of $7.25 million, but more than the ordered $3 million selling price. (Rec.
1709- 1731) On June 21, 2011, Judge Iwasaki held a hearing on the pending motions and
ordered Michael to sign documents so Phoenix Plaza could be sold for $3 million. This
Order was entered on June 22, 2011. (Rec. 1824-1828) On June 30, 2011, Michael filed a
Motion to Terminate the 8% interest. (Rec.-1835-1837) A contempt hearing was set for
July 26,2011, before Judge Iwasaki.
At Debra's June 13, 2011 deposition, she admitted that the information she ·
provided Michael and Gottschall regarding the rent roll and status of the leases at Phoenix
Plaza was not accurate. (Debra's June 13,. 2011 Depo. Trans., Rec. 4644-4658). At a
subsequent deposition Debra again testified that the information she gave regarding
. Phoenix Plaza was not accurate; and she also testified that income from the parties' marital
property was being improperly used to pay the expenses of Debra's friends and family
members. (Debra's July 13, 2011 Depo. Trans., Rec. 4687-4732) On September 7, 2011,
Michael acting prose, filed a separate action in the West Jordan Court, Civil No.
110412982, against Debra and several of her family members for fraud and conversion.
(Rec.2894-2912;4484-4489;4563-4637)
On July 19, 2011, days before the contempt hearing, Debra filed a motion in
limine to exclude the testimony of Gottschall, Wadley and others. On July 26, 2011,

Michael moved to dismiss the contempt proceedings on grounds that Michael no longer
had the ability to purge any alleged contempt for failing to refinance Phoenix Plaza, since
the court had ordered the sale of Phoenix Plaza for $3 million. (Rec. 1957-1961)
10

On July 26, 2011, the contempt hearing was held before Judge Iwasaki on
(i) Michael's alleged contempt in failing to refinance Phoenix Plaza; (ii) Debra~s contempt
in failing to provide an accounting; and (iii) Debra's request for attorneys' fees: incurred as
a result of her motions to enforce the Divorce Decree. At the hearing Gottschall and
Wadley were present to testify that Phoenix Plaza would not qualify for refinancing~
Michael's prior counsel, Melissa Bean, was also present to testify that she had advised
Michael that he was excused from performing under the Stipulation, due to Debra's
~

previous breach of the Stipulation, by failing to provide necessary and accurate financial
information. (Rec. 1840-1848)
At the July 26, 2011 hearing, Judge Iwasaki excluded the testimony of
Gottschall, Wadley and others, regarding Michael's ability to refinance Phoenix Plaza;
denied Michael's motion to -dismiss the contempt proceedings; and ruled that based on the
prior appeal, Michael was precluded from arguing impossibility, mistake or fraud in
defense to the contempt charge. (Trans. July 26, 2013, pg. 24, Rec. 7554) The court then
held Michael in contempt for failing to refinance Phoenix Plaza (Rec. 75 54, pg. 31, lines
4-8; Addendum Ex. D); and based on Michael's contempt, ordered judgment against
Michael for $1,912,696, plus $81,748.10 for interest at 8% from Jan. 13, 2011 to July 26,
2011. (Rec. 7554, pg. 32, lines 2-5; Addendum Ex. D) An Order was submitted to the
court and Michael filed Objections to the proposed Order on August 5, 2011 (Rec. 1975-

~

1977) These Objections were heard by Judge Shaughnessy on Feb. 28, 2012. (Rec. 3481)
11

On Dec. 6, 2011, Debra moved the court for an order approving the sale of
Phoenix Plaza for $3 million with the net proceeds applied to the judgments entered against
Michael. On Jan. 23, 2012, the court signed an Order denying Michael's Motionto Terminate Interest and granting Debra's Motion to Enforce· the Sale of Phoenix Plaza for
$3 million. (Rec. 2647-2653) On Jan. 30, 2012, the court signed an Order.granting
motions to-compel Michael to sign deeds·so Debra could receive title to the parties' Deer
Valley condominium and Scenic Arizona Property. (Rec. 2687-2693)
On Jan. 27, 2012, based on the independent fraud action filed in the West
Jordan Court, Michael recorded a /is pendens on their marital properties: the Sandy Retail
Center (Addendum Ex. E), the Phoenix Plaza, the Deer Valley condominium and the
Arizona property. (Rec. 2863-2887) On Feb. 1, 2012, Debra, in this action, filed a Motion
for Temporary Restraining Order, Preliminary Injunction, Lien Nullification, Damages
and Other Relief, seeking to invalidate the !is pendens. On Feb. 1, 2012, the court issued a
Temporary Restraining Order and set a preliminary injunction hearing for Feb. 3, 2012.
Michael was not given notice and was not present at the hearing, nor was his counsel. At
the hearing the court ruled that the !is pendens were "wrongful liens" under Utah's
wrongful lien statute, declared them void ab initio, and that they were of no force or affect.
(Findings and Order, Feb. 3, 2012, 112-3, Rec. 2960)
On Feb. 7, 2012, Michael filed a second !is pendens on the properties; and
Debra filed a Second Motion for Nullification of the Second !is pendens. On Feb. 9, 2012,
the court conducted a hearing on the Second Motion and issued its Second Findings and
12

Order and Order to Show Cause, ruling that the second lis pendens are ''wrongful liens"
under Utah Code Ann.§ 38-9-1 et. seq. and ofno force or affect. (Second Findings and
Order and Order to Show Cause, Feb. 9, 2012, ,I12-3, Rec. 3004; Addendum Ex. F)
The Objections to the July 26, 2011 Order were heard by Judge Shaughnessy
on Feb. 28, 2012. (Rec. 3481) A Minute Entry was issued on March 1, 2012 (Rec. 43684375; Addendum Ex. G) and based on the Minute Entry, the proposed Findings, Order
and Judgment, were entered on March 1, 2012. (Findings, Order and Judgment; Rec. 4360-'
4367; Addendum Ex. H)
In its March 1, 2012, Findings, Order and Judgment (Addendum Ex. H) the
court affirmed the exclusion ofWadley's testimony and other evidence as to Michael's
inability to refinance Phoenix Plaza; the court denied Michael's motion to dismiss the
contempt proceedings because Michael had no applicable defenses to his contempt.
(Findings 1 8, Rec. 4362) The court ruled that the defenses of mutual mistake and
impossibility were not available to him, and that he was precluded from arguing them in
defense to the contempt. (Findings 19, Rec 4362) The court further stated that "there is
claim preclusion as to Michael's fraud allegations as this issue ... was not taken up on
appeal, although Michael had the opportunity to raise the issue on appeal. It 1therefore is
not a defense to the contempt charge. Accordingly, Michael is precluded from arguing
impossibility, mutual mistake, or fraud, as a defense to the contempt charge." (Findings ,I,I
10-11, Rec. 4362; Addendum Ex. H)
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In its Findings, Order and Judgment of March 1, 2012, the court found
Michael in contempt for failing to refinance Phoenix Plaza and paying Debra $1,784,419,
to distribute the parties' marital property, once the property was refinanced. The court
also found that the sums of$105,777 and $22,500 were required to be paid under the terms
of the Decree; for a total amount of $1,912,698.·(Findings, ,r,r 12-14; Rec. 4362~4363;
Addendum Ex. H). The court entered judgment for $1,912,698, for Debra's equity in ·

Phoenix Plaza, based on Michael's contempt in failing to refinance the Plaza. (Findings, .

,r,r 12-14, Rec. 4362-4362; and Order, ,r 3, Rec. 4365; Addendum Ex. H)
A Minute Entry regarding the lien nullification was issued by the Court on
March 1, 2012, ruling that it had authority to find that the lis pendens were wrongful liens
under§ 38-9-1 U.C. A., and that it had authority to order their removal under§ 78B-6-1304
U.C.A. (Rec. 4368- 4375; Addendum Ex. I). On March 5, 2012, the Court then entered
its Finding and Order Granting Preliminary Injunction, Lien Nullification and Other Relief
(Rec. 4384-4397)
On March 15, 2012, Michael filed a Motion to Amend Judgment, Vacate
Judgment, or Relief from Judgment Pursuant to Rule 52, 59 and/or 60(b) of the Utah Rules
of Civil Procedure; and a Rule 52 Motion to Amend Findings and Order Granting
Preliminary Injunction, Lien Nullification and Other Relief. (Rec. 4444-5068) These
motions were heard by Judge Shaughnessy on May 22, 2012. The next day on May 23,
2012, the court announced its ruling denying these motions. The court acknowledged that
a contempt proceeding was not the proper way to proceed in the action~ but refused to
14

change or modify the previous orders. (Rec. 5622-5624) The court refused toiamend the
Order holding that Michael was precluded from arguing impossibility, mutual mistake, or
fraud, as a defense to the contempt charge. . The court reserved ruling on the attorneys' fee
issue until after the resolution of the remaining issues at trial. (See Order Rec. 5609-5635)
On July 20, 2012, a Notice of Appeal was filed. (Appellate Case No. 20120679). On
September 11, 2012, this appeal was summarily dismissed because it was not from a final
appealable order. (Rec. 5949-5951)
On April 17-19, 2013, a trial was held on a number of outstanding issues
ldl ·

including: a final accounting of the parties' .marital property, including the income received
from and expenses paid, on the marital properties; a final distribution of the marital estate;
a number of contempt charges brought against Michael; possible damages under Utah's

~

Wrongful Lien Act for the !is pendens filed; and the attorneys' fees to be awarded.
After trial, the court entered its Findings of Fact and Conclusions of Law
(Rec. 6874-6887; Addendum Ex. J) and Final Order and Judgment (Rec. 6888-6896;

Addendum Ex. K) on May 29, 2013. T_he court did not find Michael in contempt on the
contempt issues, but did not change its earlier ruling that Michael was in contempt for
failing to refinance Phoenix Plaza. The court did state that additional sanctions were
mooted by the sale of Phoenix Plaza. (Findings , 10, Rec. 6877) The court declined to
award any damages under Utah's Wrongful Lien Act, but declined to change its earlier
ruling that the !is pendens filed constituted "wrongful liens" under Utah's Wrongful Lien
~

act. (Findings~ 2, Rec. 6875) The Final Order and Judgment included all prior judgments,
15

including the $1.9 million judgment entered against Michael earlier for his contempt in
failing to refinance Phoenix Plaza. (Final Order, 117, Rec. 6892)

G;;i '

The court in its Findings of Fact and Conclusions of Law (Findings 113,
Rec. 6878) and the Final Order and Judgment (Order 18, Rec. 6890) awarded Debra her
attorneys' fees and costs from Jan. 1, 2008 through M_ay 31, 2012, for $309,074.72. The ·
court did not make any findings or distinction between the attorneys' fees incurred to go to
trial on the final accounting and distribution issues; and those fees incurred on the
contempt issues, i.e., to enforce an existing order. The court did not make any findings as
to Debra's needs, Michael's ability to pay, or the reasonableness of the fees. The court did .
not award any attorneys' fees to Michael (Final Order, 1 12, Rec. 6891) although Michael
prevailed on the majority of the contempt issues. (Findings 114-12, Rec. 6876-6878)
On June 12, 2013, Michael filed a Rule 59 Motion for New Trial to Amend
the Findings of Fact, Conclusions of Law, and Final Judgment. (Rec. 6897-6940) Among
other things, Michael argued that the entry of a Judgment for $1.9 million based solely on
his contempt for failing to refinance Phoenix Plaza was improper (Rec. 6902-6909); that
the court had an equitable obligation to fairly divide the parties' marital property, and
therefore, was not bound by the parties' Stipulation which was based on false information
and obviously so one-sided that it failed to equitably divide the parties' marital property
(Rec. 6905-6908); and that the evidence and findings of the court, do not support the
court's ruling on the attorneys' fees. (Rec 6909-6911) On July 12, 2013, the court entered
a Minute Entry denying Michael's Rule 59 Motion for New Trail and to Amend Findings
16
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of Fact, Conclusions of Law and Final Judgment. (Rec. 7131-7133; Addendum Ex. L)
On July 19, 2013, Michael filed his Notice of Appeal (Rec. 7153-7155). On Aug. 1, 2013,
Debra filed her Notice of Appeal and Cross-Appeal. (Rec. 7164-7166)

Statement of Facts:
1.

At the time of their marriage, on October 4, 1992, Michael had a net worth

in excess of $3. million and Debra had a net worth of approximately $250,000. (Verified
Memorandum, Rec. 4452)

2. .
~

During their marriage, Michael and Debra purchased various investment

properties, which involved the sale and exchange of certain premarital properties. They
. purchased several commercial properties, including the "The Plaza'' in Sandy, Utah; and
the "Phoenix Plaza" located in St. George, Utah. (Rec. 1-5; 6-10)

3.

During the course of their marriage Debra, who obtained an accounting

degree and a Master in Business Administration from the University of Utah, served as the
parties' professional accountant, and was paid to do the accounting and to maintain the
parties' financial records on their various properties. (Rec. 4453)
4.

Michael and Debra permanently separated in January, 2007. Michael filed

this divorce action in February 2007. (Rec. 1-5) After their separation, Debr& continued
to do the accounting and maintain the books and records for the parties' various properties.
(Rec. 4453)
5.
~

During 2007, Debra and Michael had informal settlement discussions before

a formal mediation session was scheduled for Nov. 2, 2007. (Rec. 4453)
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6.

In June 2007, before formal mediation, Debra had discussions with Mr. John

Gottschall, a loan broker who had arranged the earlier $1.6 million loan on Phoenix Plaza.
Debra provided valuable financial and loan qualification information to Gottschall, which
included rent rolls and the current status of the leases and the rental income at Phoenix
Plaza. (Gottschall Dec., Rec. 881-889; Rec. 4453-4454)
7.

Based on the information provided by Debra, Gottschall advised Debra that

he would be able to obtain a commercial loan on the Phoenix Plaza for $3 .5 million dollars.
(Rec. 881-889; Rec. 4454) The assurance that a loan would be available for $3.5 million
was provided to Michael before mediation in early November, 2007. (Rec. 4454)
8.

In October of 2007, days prior to the mediation session, Debra met with

Michael and their CPA, and provided a handwritten cash flow analysis of Phoenix Plaza,
showing a value of$7.5 million. (Rec. 125; Addendum Ex. A) It confirmed this amount,
with a calculation showing $46,052 in monthly income and a 95% occupancy rate. (Rec.
4455, 4664-4666) Debra represented that loans for $3.5 million would be available to
refinance the Phoenix Plaza, confirmed by Gottschall. (Rec. 445 5)
9.

On November 2, 2007, relying on this information, Michael and Debra

engaged in formal mediation and entered into a Stipulation. (Rec. 14-28) The terms of the
Stipulation were incorporated into a Divorce Decree, but not until more than a year later,
on December 31, 2008. (Rec. 676-689)
10.

Under the terms of the Stipulation the parties agreed, among other things,

that each would be entitled to reimbursement of his or her separate premarital contributions
18

for the purchase of their various properties, after which they would then evenly divide the
equity in the properties. Michael was to receive title to Phoenix Plaza, the vaeant lot
adjacent to the Plaza, the St. George condominium, and his premarital residence, subject to
his ability to refinance Phoenix Plaza and obtain a $3 .5 million loan. Debra was to receive
title to the Deer Valley condominium, the Mayan Palace timeshare, and the Scenic Arizona
property, also subject to the refinancing of Phoenix Plaza and Michael's ability to obtain a
$3.5 million loan. The Sandy Retail Center·was to be sold. (Stipulation, Rec.; 14-28;
Decree Rec. 676-689; Rec. 4455-4456)
11.

Under the terms of the Stipulation Debra was to receive $1. 784 million for

her equity in Phoenix Plaza. This payment, however, was based on the Plaza: having a
value of$7.25 million and Michael's ability to refinance the Plaza for a $3.5 million loan.
(Stipulation, , 16B, Rec. 18-19; Addendum Ex. B) Debra was to be paid once Michael
obtained a new loan for $3 .5 million, which would allow Michael to pay off tne existing
debt (approximately $1,500,000), pay the loan fees, and receive an additional :$1,750,000
to pay Debra the above amount, based on the assumed value of $7 .25 million and purchase
price of $4.5 million for the Plaza. (Stipulation, 16B, Rec 18; Rec. 4456)
12.

Michael agreed to the above terms contingent upon his ability to refinance

Phoenix Plaza for $3.5 million; and relying on Debra's representations and the assurance
from Gottschall that a loan for $3 .5 million would be available on the property~ Under the
terms of the Stipulation, Debra (who was managing the property) was to provide full and
~

fair disclosures and was to cooperate in the loan application process. (Rec. 4456- 4459)
19

13.

After the Stipulation was entered into it was discovered that Debra had made

misrepresentations to both Gottschall and Michael regarding Phoenix Plaza; most
importantly, the current status of the leases and the income, or rent rolls, for the Plaza. For
instance, it was represented that 90% of the lease space had qualified leases, however, this
was not the case. ·More than 27% of the space did not have qualified leases, satisfactory to
the commercial lenders. Debra has acknowledged that the information she prepared and
provided to Gottschall and Michael prior to their Stipulation was false. She knew that the
leased space was never more than 73% and that a $3.5 million loan would never be
available by refinancing. (Rec. 4459-4461; Debra Depo. Trans., Rec. 4644-4659)
14.

After mediation in November 2007, Michael received a loan application

from River Source Life Insurance Company. River Source required, among other things,
a certified rent roll prior to closing showing valid leases, e.g. at least two years remaining
on the term, for 90% of the leaseable space and an annual base rent of at least $575,000.
Also, each tenant had to be under a current lease and paying rent to the satisfaction of the
lender. (Rec. 904-916, 4462-4463)
15.

Phoenix Plaza was not near the 90% rate for qualified leases, the closest it

got was approximately 72%; and although, Debra had represented in her hand-written
analysis that the Plaza would yield $525,000.00 per year in net income, the actual net
income for 2007, was only $465,357.00 far below what was required. (Rec. 904-916, 4463)
16.

In January 2009, Michael obtained a second loan application, this time from

Columbian Mutual Life Insurance Company. As with the River Source loan application,
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Columbian Mutual also required 90% of the property to be under valid leases (two or more
years) with estoppel certificates and a current rent roll for each tenant. Again, Phoenix
Plaza did not have anything near the 90% rate or required income, for the amo1i1nt of the
required loan. (Rec. 904-916, 4463-4464)
17.

Gottschall has verified-that a $3.5 million dollar loan would not have been

issued given the true status of leases and rent rolls at the time. (Rec. 881-889) Likewise,
i

Mr. McMullen, loan underwriter for River Source,, confirmed that given the true status of
the leases, a $3 .5 million loan would not have been provided. (Rec. 4465)
~

18.

Michael also explored refinancing Phoenix Plaza with Mr. Eric Wadley,

Vice-President for Lehman Brothers Commercial Lending Department, in.Salt Lake City.
Mr. Wadley also confirmed that given the true status of the leases, Phoenix Plaza would not
have qualified for a $3 .5 dollar loan. (Rec. 890-897, 4466)
19.
VJ)

Michael contacted Gottschall afterwards to determine why he had confirmed

with Debra that Phoenix Plaza would qualify for a $3 .5 million loan. Michael learned for
the first time that Debra had provided Gottschall with false lease and income information
regarding Phoenix Plaza. Michael learned that this false information was the: basis for
Gottschall's assurance that a $3.5 million loan would be available. (Rec. 904-916, 4466)
20.

Michael, in entering into the Stipulation, relied on Debra's repr~sentations

and assurance from Gotschall that loans in the amount of$ 3 .5 million would be available
on Phoenix Plaza, and would provide Michael with funds to pay Debra $1. 781 million,
~

which amount was based on the assumed value of $7 .25 million and was contingent on
21

Michael's ability to refinance the Plaza for $3.5 million. (Rec. 904-916, 4467)
21.

On August 4, 2008, Michael filed a Motion to Set Aside the Stipulation on

grounds of mutual mistake and/or impossibility of performance. (Rec. 95-97) On October
6, 2008, Commissioner Evans denied Michael's Motion to Set Aside: (Rec~ 320)
22. . Michael filed. an Objection to the Commissioner's ruling on Oct. 31, 2008 ·
and requested an evidentiary hearing before Judge Iwasaki. (Rec. 361-363) ·
23.

In his Objection Michael argued: ( 1) that the Commissioner should have

reviewed the Stipulation to determine if it was fair and equitable (in the context of a
· divorce action) and that it was not fair and equitable, given the fact that the Phoenix Plaza
could not be refinanced for a loan of $3.5 million in its true and current lease state; (2) that
the Stipulation should be set aside on grounds of mutual mistake and/or impossibility; and
(3) Michael's performance should be excused given Debra's failure to meet her obligations
under the Stipulation to provide full and fair disclosures and to cooperate in providing the
required information in the loan process. (Rec. 364-474)
24.

Judge Iwasaki denied the request for an evidentiary hearing. The Findings

and Order were signed by the Commissioner on Nov. 14, 2008; and by Judge Iwasaki on
Nov. 17, 2008. (Rec. 4471) The Divorce Decree was signed and entered by Judge Iwasaki
on December 31, 2008. (Rec. 676-689)
25.

Michael appealed the ruling on his Motion to Set Aside the Stipulation on

grounds of mutual mistake and/or impossibility. (Rec. 692-694) On April 22, 2010, the
Utah Court of Appeals upheld the lower court's denial of the Motion to Set Aside the
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Stipulation, ruling that the contractual defenses of mutual mistake and impossitiility did not
apply in this case. (Rec. 705-722)
26.

On Oct. 8,2010, Debra filed an order to show cause as to why Michael should

not be held in contempt for failing to refinance Phoenix Plaza. (Rec. 73.7-775)
1

27.

On January 10, 2011, Mr. Kuhnhausen entered his appearance as:Michael's

counsel, and filed an opposition to the order to show cause motion, supported by
I

declarations from Gottschall (Rec. 881-889), ·Wadley (Rec. 890-897), and Mi¢hael (Rec~
898-916), stating that Michael.would not have been able to refinance the property in
i~

accordance with the Stipulation or Decree. Kuhnhausen also sought a continuance. of the
!

hearing to allow him time to become more familiar with the case. (Rec.4472-4473)
28.

The Commissioner denied the continuance and struck the declarations of
I

Gottschall and Wadley. The Commissioner did not strike Michael's Declarafion; but
entered judgment against Michael in the amount of $438,924.43, representing interest at
8% on the amounts owed under the Decree. The Commissioner also ordere~ Phoenix
Plaza to be immediately listed for sale at $3 million with the proceeds placed in an escrow
account. However, the Commissioner did not award judgment for any of the principal
amounts due under the Decree, stating that the principal amounts are due and iowing only
upon the refinancing of the property, while interest is due upon the failure to refinance the
property. The other amounts, he stated, are not due until the refinance occurs or perhaps
as a sanction followin2: a findin2: of contempt. (emphasis added) (Trans. Jan.
vi)

hearing, Rec. 7553, pg. 36, lines 5-11; and Addendum Ex. C)
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29.

On January 24, 2011, Michael filed an Objection to the Commissioner's

ruling, along with the declaration of Gottschall and Wadley for Judge Iwasaki to consider,
stating that given the true status of Phoenix Plaza, Michael did not have the ability to
refinancethe property in accordance to the ·stipulation or Decree. (Rec. 941-1061)
30.

On or about February 25, 2011, Judge Iwasaki entered a Judgment and

Order from the January 13, 2011, hearing. He affirmed striking the declarations; gave
sole management of Phoenix Plaza and Sandy Retail to Debra, with Debra to deposit all
rent proceeds into a joint account and pay only the expenses of the marital properties; and
ordered the listing of Phoenix Plaza for $3 million. (Rec. 1213-1222)
31.

On April 21, 2011, Michael moved for Relief from the Judgment based upon

inadvertence and excusable neglect arguing that the Commissioner should have granted the
motion to continue so that the opposition memorandum and the declarations of Gottschall
and Wadley, could be considered. Kuhnhausen argued that as new counsel he had been
unaware of the January 13, 2011 hearing date. He further argued that if the Commissioner
would have considered the declarations of Gottschall and Wadley, he would have realized
that Michael was unable to refinance the Plaza and was not in contempt. (Rec. 1270-1284)
32.

On June 7, 2011, Debra filed a Motion to Enforce the Sale of the Phoenix

Plaza for $3 million dollars. Michael filed a reply with supplemental declarations of
Gottschall, Wadley and Michael and a new appraisal showing the Plaza valued at $3 .8
million, approximately half its previously assumed value $7 .25 million, but more than the
ordered $3 million selling price. (Rec 1709-1731)
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33.

On June 21, 2011, Judge Iwasaki conducted a hearing on the pending

motions. He ordered the sale of the Sandy Retail Center and ordered Michael ito sign
documents so Phoenix Plaza could be sold for $3 million. An Order was entered on JuneI

22, 2011. (Rec. 1824-1828) A contempt hearing was scheduled for July 26, 2011.
34..

In Debra's deposition on June 13, 2011, she admitted that she·gave false

information to Gottschall regarding the leases and income at Phoenix Plaza. Specifically,
Debra represented that 1,600 square feet of lease space occupied by Las Palmeras
Restaurant was under lease, when the lease had expired; that 1,200 square feet) of space
viJ

occupied by Red Rock Cleaners was under lease when that lease was expired; ~hat 2,950
square feet of space occupied by Ernesto Jr's was under lease, when that lease had expired;
and that 3,600 square feet of space occupied by Scaldoni' s was under lease wh~n that lease
had expired. (Rec. 4459-4460; Depo. Trans. Rec. 4644-4659)
35.

All told, Debra falsely represented that 9,350 square feet, i.e. 27% of the

35,100 square feet of leasable space at Phoenix Plaza, was under a valid lease rwhen it was
not. She knew that this would not qualify for a loan. (Rec. 4459-4460, 4644-~659)
36.

At a subsequent deposition Debra testified and produced financial records,

bank statements, credit card statements, and other documents, revealing more acts of fraud
in addition to her false representations to Michael and Gottschall regarding the status of
Phoenix Plaza. Specifically, she revealed that income from the parties' marit~l properties
was being improperly used by Debra to pay the expenses and credit card bills. incurred by
·.J

Debra's friends and family members. (Rec. 4480; Depo. Trans. Rec. 4678-4735)

37.

On July 19, 2011, days before the contempt hearing, Debra filed a motion in

limine to exclude the testimony of Gottschall, Wadley and others. On the morning of July

26, 2011, Michael moved to dismiss the contempt proceedings on grounds that he had no
ability to purge any alleged contempt for·failing to refinance the Phoenix Plaza, since the
court had ordered the sale of the Phoneix Plaza. (1957-1961)
38.

On July 26, 2011, Judge Iwasaki conducted the hearing. Gottschall and

Wadley were there to testify that the Plaza did not qualify for refinancing in Nov. of 2007
or anytime thereafter. Michael's prior counsel, Melissa Bean, also was present to testify
that Michael had not intentionally breached the Stipulation, because she had advised him
that he was excused from such performance due to Debra's prior breach of the Stipulation,
by failing to provide the necessary accounting and financial information on the Plaza,
which she did not do until February of 2008. (Rec. 1840-1848, 4481)
39.

At that hearing Judge Iwasaki excluded any testimony from Gottschall and

Wadley regarding Michael's ability to refinance the Plaza. He denied the motion to
dismiss the contempt proceedings, stated that the allegations of fraud were for another day,
and held Michael in contempt for failing to refinance the Plaza. He ordered judgment
against Michael in the principal amount of $1,912,696, because of his contempt in failing
to refinance the Plaza (Rec. 7554, pg. 31, lines 4-8; Addendum Ex. D) and ordered
judgment for an additional amount of $81,748.10, for 8% interest from Jan. 31, 2011 to
July 26, 2011. (Rec. 7554, pg. 32, lines 2-5 Addendum Ex. D) A proposed Order was
submitted to the court and Objections were filed to the proposed Order on August 5, 2011.
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(Rec. 197 5-1977) The Objections to the proposed Order were briefed and heard by Judge
Shaughnessy on Feb. 28, 2012. (Rec. 3481)
40.

On September 7, 2011, before the hearing on the Objections to the proposed

Order from July 26, 2011 hearing; Michael, acting pro se, filed an independent fraud action
in the West Jordan Court, against Debra and several of her family members and friends,
alleging fraud and conversion, Civil No. 110412982. (Rec. 4484-4489; 4563-4637)
41.·

In the fraud action Michael alleges that Debra engaged in several acts of·

fraud and conversion both pre-dating and post-dating the Stipulation. The pre1Stipulation
acts of fraud, among other things, include Debra providing fraudulent information
regarding Phoenix Plaza, including false rent rolls and income, to Gottschall, which lead
Gottschall to assure Michael that loans would be available on Phoenix Plaza for $3 .5
million, to induce Michael to sign the Stipulation. (Rec. 4484-4489, 4563-4637)
42.

The fraud action includes acts of fraud occurring after the Stipulation, such

as Debra's forgery of Michael's signature to gain access to a pension and profit sharing
plan; the establishment of secret accounts with family members where she would deposit
the parties' marital funds for her own personal use and for use by other famil~ members;
and use of the parties' credit cards to pay her own personal expenses and the expenses of
friends and family, while representing that such expenses were legitimate business
expenses incurred on the parties' martial properties. (Rec. 4484-4489, 4563-4637)
43.
~

In the fraud action, Michael seeks the imposition of a constructive trust on all

funds and other assets wrongfully obtained by Debra as a result of her fraud, including
27

Phoenix Plaza, and the other real properties owned by the parties, which were subject to the
Stipulation that Michael was fraudulently induced to sign. (Rec 4489, 4593-4597)
44.

In this action, on December 6, 2011, Debra moved the court for an order to

approve the sale of Phoenix Plaza for $3 million; and to deprive Michael from any income
from Phoenix Plaza, the Sandy Retail Center, and the Deer Valley condominium, in order
for it to be applied to the judgments that had been entered against him. (Rec. 2554)
· 45.

·On January 23, 2012, the court signed an order, denying Michael's Motion to

Terminate the interest, granting Debra's Motion to enforce the sale of Phoenix Plaza for $3
million and approving a reduced listing price for the Sandy Retail Center. (Rec. 2647)
46.

On January 30, 2012, the court signed an Order granting motions to compel

Michael to sign deeds to the Deer Valley condominium and the Arizona property, and
certified a hearing on contempt for Michael's failure to sign the deed for the Deer Valley
condominium. (Rec. 2671-2672)
47.

On January 27, 2012, based on the independent fraud action filed in West

Jordan, Michael recorded a /is pendens on the parties' marital properties: the Sandy Retail
Center (Addendum Ex. E), Phoenix Plaza, the Deer Valley Condominium and the
Arizona property. On February 1, 2012, Debra filed a Motion for Temporary Restraining
Order, Preliminary Injunction, Lien Nullification, Damages, and Other Relief, seeking to
invalidate the /is pendens. (Rec. 2705-270$)
48.

On February 1, 2012, Debra filed a Motion for Temporary Restraining

Order, Preliminary Injunction, Lien Nullification, Damages, and Other Relief. That same
28

day, the court issued a Temporary Restraining Order and set a preliminary injunction
vJ

hearing for February 3, 2012. Michael was not given notice and was not present at the
hearing, nor was his counsel. At the hearing the court concluded that the lis pendens were
wrongful liens and declared them .void ab initio, and of no force or effect. (Findings and
Order on Lien Nullification, ,, 2-3, Rec. 2959-2962)
49.

No motion had been filed in, and no order was issued out of, the fraud action

filed in West Jordan upon which the lis pendens were based. Michael filed a second lis

pendens on the properties on or about February 7, 2012. On February 7, 2012, after
~

finding out about the second lis pendens, Debra filed a Second Motion for Nullification of
Second Lis Pendens. (Rec. 2982-2992)
50.

On February 9, 2012, the court conducted a hearing on the Second Motion

for Nullification. The court granted the Second Motion and issued its Second Findings and
Order and Order to Show Cause, ruling the second lis pendens filed on the properties, were
@

"wrongful liens" under Utah Code Ann. §38-9-1 et. seq. and ofno force or effect. (Rec.
3003-3006; Addendum Ex. F)
51.

On February 28, 2012, a hearing was conducted before Judge Shaughnessy

to consider the Objections filed to the Proposed Order from the July 26, 2011, contempt
hearing held before Judge Iwasaki. (Rec. 3481)
:,.. __
?

In a Minute Entry of March 1, 2012, Judge Shaughnessy indica~ed that "the

only issue now before the court is documenting the rulings that were made at the hearing
\@

held on July 26~ 2011 ... , "the court's current task is simply to document accurately Judge
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lwasaki's rulings at the July 26 hearing." (Rec. 4368-4370; Addendum Ex. G)
53.

On March 1, 2012, the court entered Debra's proposed Findings, Order and

Judgment, with a number of delineations. (Rec.4360-4367; Addendum Ex. H) In the
Findings, Order and Judgment the court affirmed the exclusion of any testimony regarding
Michael's inability to refinance Phoenix Plaza; and denied Michael's motion to dismiss.the
contempt proceedings because Michael had no applicable defense to this contempt. (Rec.
4362, ,r 8; Addendum Ex. H) The court ruled that the defenses of mutual mistake·and
impossibility are not available to Michael and he is precluded from arguing them in
defense of his contempt. (Rec. 4362, ,r 9; Addendum Ex. H) The court further ruled that
"there is claim preclusion as to Petitioner's allegations of fraud against Respondent. This
issue was not taken up on appeal although Petitioner had an opportunity to raise the issue
on appeal. It therefore is not a defense to the contempt charge. Accordingly, Petitioner is
precluded from arguing impossibility, mutual mistake, or fraud, as a defense to the
contempt charge." (Rec. 4362, 1if 9-11, Addendum Ex. H)
54.

In its Findings, Order and Judgment of March 1, 2012, the court further

found Michael in contempt for failing to refinance Phoenix Plaza and paying Debra
$1,784.419, once the property was refinanced, for Debra's equity in th~ Plaza. The court
also found that $105,777 and $22,500 were required to be paid under the terms of the
Decree; for a total amount of$1,912,698. (Rec. 4365 ,r 3, Addendum Ex. H)
55.

On March I, 2012, a Minute Entry regarding the lien nullification was issued

by the Court, ruling that it had authority to find that the lis pendens were wrongful liens
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under§ 38-9-1 U.C. A., and that it had authority to order their removal under§ 78B-6-1304
U.C.A. (Rec. 4368- 4375; Addendum Ex. I). On March 5, 2012, the Court then entered
its Finding and Order Granting Preliminary Injunction, Lien Nullification and Other Relief
(Rec. 4384-4397) ruling that the lis pendens recorded on the properties were ''wrongful
liens" as defined under§ 38-9-1 et. seq. (Rec. 4392), reserving the issue of damages and
· attorneys' fees for trial. (Rec. 4395)
56. . On March 15, 2012, Michael filed: (i) a Motion to Amend Judgment, Vacate
Judgment, or Relief from Judgment Pursuant to Rules 52, 59 and/or 60(b)(6) of the Utah ·
..d)

Rules of Civil Procedure; and (ii) a Rule 52 Motion to Amend Findings and Order Granting
Preliminary Injunction, Lien Nullification and Other Relief. (Rec. 4444-5043)
57.

These Motions were scheduled for hearing on May 22, 2012, when the Court

heard oral argument on the motions and took the matters under advisement. (Rec. 5542)
58.

The next day, on May 23, 2012, the court announced its ruling to parties'

counsel via telephone. The court denied Michael's Motion to Amend Judgment, Vacate
Judgment, or Relief from Judgment Pursuant to Rules 52, 59 and/or 60(b)(6) of the Utah
Rules of Civil Procedure; and denied Michael's Rule 52 Motion to Amend Findings and
Order Granting Preliminary Injunction, Lien Nullification and Other Relief. · The Order
denying these motions was entered on June 25, 2012. (Rec. 5609-5636)
59.

In ruling on the motions, the court indicated that a contempt proceeding was

not the proper way to proceed in the case, but refused to change or modify the previous
~

orders, including the Order that Michael was precluded from arguing impossibility,
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mistake or fraud in defense to the contempt charge. The court reserved ruling on the
attorneys' fees until after the resolution of the remaining issues at trial. (Rec. 5624-5626;
Trans.Rec. 7563,pgs. 12-15)
60.-

On July 20, 2012, a Notice of Appeal was filed. (Case No. 20120679-CA)

On September 11, 2012, this appeal was summarily dismissed because it was not from a
final appealable order. (Rec. 5949-5951)
61.

On April 17-19, 2013, a trial was held on the outstanding issues, which

included: a final acc.ounting ofthe parties' marital p~operty, including income received
from and expenses paid on the properties; a final distribution of the marital assets;. a
number of contempt charges against Michael; possible damages under Utah's Wrongful
Lien Act for the !is pendens filed in West Jordan case; and attorneys' fees to be awarded.
62.

The court entered its Findings of Fact and Conclusions of Law, and Final

Order and Judgment, on May 29, 2013. (Findings of Fact, Rec. 6874-6887; Addendum
Ex. J; Final Order and Judgment, Rec. 6888-6896; Addendum Ex. K)

63.

The court did not find Michael in contempt on any of the outstanding

contempt issues; however, the court did not change its earlier ruling that Michael was in
contempt for failing to refinance Phoenix Plaza, but stated that additional sanctions were
moot by the sale of Phoenix Plaza. (Findings, Rec. 6877, 110; Addendum Ex. J) The
court did not award any damages under Utah's Wrongful Lien Act, but declined to change
its earlier ruling that the lis pendens, filed in the West Jordan case, were wrongful liens
under Utah's Wrongful Lien Act. (Findings, Rec. 6875, ,r 2; Addendum Ex. J)
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64.

The Final Order and Judgment incorporated all the prior Judgments,

including the $1.9 million Judgment that was entered against Michael for his contempt in
failing to refinance Phoenix Plaza. (Final Order, Rec. 6892, ,r 17; Addendum Ex. K)
65.

In the Findings ofFact and Conclusions ofLaw (Rec. 6878 ,r 13; Addendum

Ex. J) and the Final Order and Judgment (Rec. 6890, ,r 8; Addendum Ex. K) Debra was

awarded her attorneys' fees and costs from January l, 200 8 through May 31, 2012, for
$309,074.72. There were no findings or distinction made between those feesjncurred to
go to trial on the outstanding issues and reach a final distribution; and those fee~ incurred to
.;,

enforce an existing order. Also, no findings were made as to the Debra's needs, Michael's
ability to pay, or the reasonableness of the fees. The court did not award any~ attorneys'
fees to Michael (Final Order, Rec. 6891, ,r 12; Addendum Ex. K), although Michael
prevailed on the contempt issues. (Findings, Rec. 6878, ,r,r 4-12; Addendum Ex. J)
66.

On June 12, 2013, Michael filed a Rule 59 Motion for New Trial to Amend

the Findings ofFact, Conclusions ofLaw, and Final Judgment. Michael again argued that
entry of a Judgment for $1.9 million based solely on his contempt in failing tq refinance
Phoenix Plaza pursuant to a Stipulation more than one year prior to any court:order being
entered, was improper (Rec. 6902-6909); that the court was not bound by the terms of a
Stipulation, obviously so one-sided that it prevented the court from fulfilling its equitable
obligation to fairly divide the parties~ marital property (Rec. 6905-6908); and that the
evidence and findings did not support the attorneys' fees awarded. (Rec. 6909- 6911)

.,

........
.)

67.

On July 12, 2013, by Minute Entry, the court denied Michael's Motion for

New Trial and to Amend Findings of Fact, Conclusions of Law, and Final Judgment. The
court clarified that the $1.9 million Judgment was incorporated into the final judgment of
May 29, 2013, and that Michael's arguments and challenges to the $1.9 million Judgment
had been raised before and fully briefed and argued; but that the court was going to stand
by its ruling and was not going to revisit the March 1, 2012, Judgment again. (Rec. 7128~
7130; Addendum Ex. L)
SUMMARY OF ARGUMENT

At the time of their marriage Michael's net worth was over $3 million and Debra's
was approximately $250,000. As a result of this divorce, Michael is nearly destitute. In
this action, Michael has received $27,500, while Debra has received roughly $4.5 million.
Virtually all of Michael's assets have been sold, his income source has been taken away,and a Judgment has been entered against him for more than $1.9 million. This glaring
inequity resulted from Michael's alleged contempt in failing to file a loan refinance
application on Phoenix Plaza within 15 days, which would have been denied. As a result,
Michael has been penalized twice in this action, as the $1.9 million Judgment includes both
the amount that would have been due to Debra, if Michael would have been able to
refinance the property for a loan of $3 .5 million, as well as, interest at 8%, which was to be
imposed if the property was not refinanced. The lower court in this case did not make any
determination or go through the required steps to make an equitable distribution of the
parties' marital assets; but simply held Michael in contempt for not applying to refinance
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Phoenix Plaza, and then entered Judgment against him for $1.9 million, for Debra's equity
in the Plaza based on the incorrect value of $7 .25 million.
Furthermore, the $1.9 million Judgment was entered against Michael for contempt
of court, although there was no court order existing at the time. Michael was to apply for
a loan by Nov. 17, 2007, i.e., within 15 days of the Nov. 2, 2007 Stipulation; however, the
Divorce Decree was not entered until Dec. 31, 2008, making it impossible for Michael to
go back in time to comply with the court's order. Moreover, even if there was a court ·
order in place at the time, Michael should have been allowed to raise the claims of mistake,

.Jv

impossibility and fraud, in defense to the contempt charge brought agai_nst him.
The lower court also erred in removing and ruling that the Us pendens filed in the
separate tort action were ''wrongful liens" under Utah's wrongful lien statute, when the
wrongful lien statute provides an exception for such cases; and the validity or removal of
the !is pendens is to be determined by the court in which the underlying action is pending.
Finally, the court erred in awarding attorneys' fees by failing to disting~ish between
the fees incurred to go to trial on the final accounting and distribution of marital property;
and those fees incurred on the contempt charges. The court also erred in refusing to award
Michael any of his attorneys' fees after he prevailed on the contempt issues at trial.
The rulings and judgments entered need to be reversed and the case remanded with
instructions to unwind the damage that has been done; and to see that a distribution of the
marital property is made, which is fair and equitable and in accordance with the standards

~

set by the state's appellate courts. Hodge v. Hodge, 2007 UT App 394, ~ 3, 174 P.3d 113.
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I.

THE TRIAL COURT ERRED IN ENTERING A $1.9 MILLION
JUDGMENT AS A PROPERTY DISTRUBUTION BASED ON
MICHAEL'S ALLEGED
CONTEMPT
IN
FAILING
TO
REFINANCE ONE PIECE OF MARITAL PROPERTY
The Judgment entered against Michael for $1.9 _million was based on

Michael's alleged contempt in failing to refinance Phoenix Plaza. (Findings, Order and
Judgment, Rec. 4362-4363, ,r,r 13 & 14, Rec. 4365, ,r 3; Addendum Ex. H) At the
January 13, 2010 hearing, Commissioner Evans stated that the principal amounts were not
due and owing until the property was refinanced, or perhaps as a sanction following a
finding of contempt." (Trans. Jan. 13, 2013 hearing, Rec. 7553, pg. 36, lines 5-11;

Addendum Ex. C) Subsequently, at the July 26, 2011 hearing, the following.discussion
occurred between Debra's counsel and the court:

MR. ANDREASON: The commissioner tacitly agreed that the contempt
could, if he's found in contempt which undoubtedly he will be, that a judgment can
be entered for the principal amount owed under the decree of divorce as well as
[what] we are claiming [as] an attorney fee award relative to that.
THE COURT: I understand. And so that's my assessment of where we are
and I'm glad the motion has put everything in context and my ruling, whether it's
going to go up or not, that's going to be my ruling. (Trans. from July 26, 2011
hearing, Rec. 7554, pgs. 25-26; Rec. 7093; Addendum Ex. D)
Furthermore, at the conclusion of the July 26, 2011 hearing, the court stated
as follows: "[a]ll right, First things first. As to the $1.9 plus million judgment for that,
[the] court finds the defendant [sic] in contempt." (Trans. July 26, 2011 hearing, Rec. 7554,
pg. 31, lines 3-6; Addendum Ex. D)
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Michael filed an Objection to the ruling and a Motion to Amend the Court's
Findings and Order. (Rec. 4444-5046) This Motion was heard by Judge Shaughnessy in
May of 2012. Judge Shaughnessy had concerns about whether the contempt proceeding
was the proper vehicle to enter such an order, but declined to go back and try and fix it.
(Trans. May 23, 2012 Ruling, Rec. 7563, pg. 11-16; also Rec. 5623-5628)
Afterwards, on March 15, 2013, the Utah Supreme Court in Goggin v.

Goggin 2013 UT 16, 152, 299 P.3d 1079, stated:
... there is no place for contempt sanctions in an equitable distribution of marital
property. Under the Contempt Statute, a court may order a party to pay for the
"actual loss or injury" he caused. And although a court has considerable discretion
in determining whether to sanction a party, it does not have discretion to impose a
sanction beyond the actual injury caused by the contemptuous behavior.
Moreover, it does not have discretion to distribute marital property in a:way that is
designed to punish a party's contemptuous behavior. Id at 152. (emphasis added)
In Goggin the husband engaged in contemptuous conduct much more
numerous and egregious than failing to refinance a piece of property, including the
husband's concealment of marital assets and repeated violations of the court's orders.
The divorce court sanctioned the husband for his contempt by refusing to credit him with
~

any share of the marital assets he had dissipated. Id. at 151. The Utah Supreme Court held
that the divorce court exceeded its discretion in imposing sanctions. Id. at, 54.
More pertinently, the Utah Supreme Court held that while the husband may
have engaged in contemptuous conduct, even to the extent of concealing and dissipating
marital assets and violating the court's orders; this did not entitle the court to enter a

~

monetary judgment against the party based on contempt, beyond the actual injury caused
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by the contempt; nor did the contempt relieve the divorce court of its equitable duty to see
that there was a fair and equitable distribution of the parties' marital property. Id at ,r 53.
See also Hoymere v. Stagg & Assoc., 2006 UT App. 89, ,r,r 7, 9, 132 P.3d 684 where a
monetary judgment for $116,181.76 was reversed, because damages -in a contempt
proceeding are limited to the actual loss or injury caused by the contempt, and are not to be
used to award damages in satisfaction of the underlying claim.
In this case, Michael's failure to file the loan application on Phoenix Plaza
did not cause the loss of the property or any damages near $1.9 million. In fact, the parties
retained the property and the court later ordered that the property be sold for $3 million. 1
Therefore, the $1.9 million Judgment entered against Michael as a
distribution of marital property, based solely on Michael's contempt in failing to apply for
the refinancing of Phoenix Plaza, is not proper under the law and should be reversed.
II.

THE DISTRICT COURT ERRED BY HOLDING MICHAEL. IN
CONTEMPT OF A STIPULATED PROPERTY SETTLEMENT
BEFORE IT BECAME A COURT ORDER
Before a party can be found in contempt there must be a court order in

existence, and it must be shown that the party ( 1) knew what was required of him by the
order, (2) had the ability to comply with the order, and (3) wilfully failed and refused to do
so. Van Hake v. Thomas, 759 P.2d 1162, 1172 (Utah 1988); King v. King, 478 N.Y.S.2d
762, 763 (N.Y. Sup.Ct. 1984).
In the court's final Findings of Fact and Conclusions of Law entered May 29, 2013, the
court stated that sanctions for failing to refinance the Phoenix Plaza have been mooted by
the sale of Phoenix Plaza. (See Findings ,r 10, Rec. 6877: Addendum Ex. J)
1
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A stipulation is not a court order. Michael was found in contempt for failing
to make a loan application to refinance Phoenix Plaza, within fifteen days of the parties'
November 2, 2007, Stipulation. However, this provision in the parties' Stipulation did not
become a court order until over a year later on December 31, 2008, when it was
incorporated into the Decree of Divorce. (Rec. 676-689).
Michael should not be held in contempt of a December 31, 2008: court order
requiring him to go back·in time to make a loan application by November 17, 2007, i.e.
within 15 days of the parties' November 2, 2007 Stipulation. Once the Divorce Decree
~

was entered on December 31, 2008, Michael had no ability to comply with this provision
because the 15 day period to make the loan application had already passed. 4-s a result,.
the lower court erred in holding Michael in contempt of the order entered Dec. 31, 2008, in
failing to make a loan application by Nov. ·17, 2007.

III.

THE PREVIOUS RULING AND APPEAL IN THIS CASEjDENYING
MICHAEL'S MOTION TO SET ASIDE THE STIPULATION BASED
ON THE DEFENSES OF MISTAKE AND IMPOSSIBLITi\7 DO NOT
PRECLUDE HIM FROM RAISING THESE DEFENSES: AGAINST
THE CONTEMPT CHARGES BROUGHT AGAINST HIM
I

The district court erred in ruling that based on Michael's prior appeal of his
Motion to Set Aside the Stipulation based on the contractual defenses of mistake and
impossibility; Michael is precluded from arguing impossibility, mutual mistake or fraud, as
a defense to the contempt charge. (Findings, Order and Judgment, 1110-11, Rec. 4362;
Addendum Ex. H).
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The elements for a finding of contempt are different than those required to
set aside a contract based on the contractual defenses of mistake and impossibility. A party
may rescind a contract when there is a mutual mistake about a material fact.- However, ·
rescission is not proper if there are mistaken expectations as to the course of future events.
Deep Creek Ranch, LLC v. Utah State Armory Bd. 2008 UT 3,, 17, 178 P.3d 886. Under

the defense of impossibility an obligation is discharged if an unforeseen event occurs after
fonnation of the contract, which makes performance of the obligation impossible or highly
impracticable. Western Props. v. Southern Utah Aviation, Inc., 776 P.2d 656,658 (Ut.App.
1989). Thus; the defense of mistake is not available for mistaken expectations; and the
defense of impossibility requires an unforeseen event to occur.
Different requirements, however, are necessary to find contempt of a court
order. For instance, to find a party guilty of contempt the court must find that the party ( 1)
knew what was required, (2) had the ability to comply, and (3) intentionally failed or
refused to act. Van Hake v. Thomas, 759 P.2d 1162, 1172 (Utah 1988). These elements
must be proven beyond a reasonable doubt for criminal contempt and by clear and
convincing evidence in a civil contempt proceeding. State v. Hurst, 821 P .2d 467, 4 71
(Ut. App. 1991 ). Furthermore, impossibility of performance can be a defense to an
allegation of contempt. See Bradshaw v. Kershaw, 627 P.2d 528,530 (Utah 1981) (no
contempt when the subject property was beyond the party's power to convey).
Therefore, the elements for contempt are completely different, the issues are
different, and even the burdens of proof are different, than what is required to set aside a
40

contract based on mistake or impossibility. As a result, although Michael did: not prevail
on his attempt to have the Stipulation set aside based on mistake or impossibility, he was
entitled to raise these issues in defense to the contempt charges brought against him.
Furthermore, the district court erred by excluding evidence from Gottschall,
Wadley, and Michael regarding Michael's inability to refinance Phoenix Plaza and obtain a
$3 .5 million loan on the Plaza.

IV.

THE FACT THAT THE- ISSUE OF FRAUD WAS NOT RAISED.IN
MICHAEL'S APPEAL OF THE MOTION TO SET ASIDE THE
STIPULATION BASED ON MISTAKE AND IMPOSSIBLITY DOES
NOT PRECLUDE HIM FROM RAISING FRAUD IN DEFENSE TO
THE CONTEMPT CHARGES BROUGHT AGAINST HIM
In its Findings, Order and Judgment, dated March 1, 2012, the district court

erred in ruling that based on Michael's prior appeal of his Motion to Set Aside the
Stipulation based on mistake and impossibility, and his failure to raise the issue of fraud at
that time; Michael is precluded from arguing the issue of fraud as a defense to the contempt
charges. (Findings, Order and Judgment, 11 10-11, Rec. 4362; Addendum Ex. H).
Claim preclusion has three elements. State ex rel. A. C.M, 2009 UT 30, 1
I.it)

17, 221 P .3d 185 (Utah 2009). First, both cases must involve the same parties or their
privies; second, the claim that is alleged to be barred must have been presented in the first
suit or must be one that could and should have been raised in the first action; and third, the
first suit must have resulted in a final judgment on the merits. Id. at 1 17.
In regards to the second requirement the Utah Supreme Court in Macris &

~

Associates, Inc. v. Neways, Inc., 2000 UT 93, 16 P.3d 1214, has ruled that a party is
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required to include claims in an action for res judicata purposes only if those claims arose
before the filing of the complaint in the earlier action. Id. at il 25. The allegations of
Debra's fraud, particularly in relation to the Stipulation entered into in this case, obviously
occurred after this action was already filed. Thus, there was no requirement for Michael
to amend his pleadings to include these fraud claims for res judicata purposes. Id. at il 25.
As to the third requirement, there can be no final judgment entered in a divorce action on a
tort claim of fraud. -Noble v. Noble, 761 P.2d 1369, 1371 (Utah 1988).
Therefore, the second and third elements are not met in this case to preclude
Michael from raising any fraud claims based on res judicata.

v.

THE DIVORCE ACTION IS NOT THE PROPER JURISDICTION TO ADJUDICATE MICHAEL'S TORT CLAIMS; THEREFORE IT
IS NOT NECESSARY THAT SUCH CLAIMS BE RAISED IN THIS
CASE NOR ARE THEY BARRED BY RES JUDICATA
Tort claims, which are legal in nature, should be kept separate from divorce

actions, which are equitable in nature. Noble v. Noble, 761 P.2d 1369, 1371 (Utah 1988).
Torts between married persons should not be litigated in their divorce proceeding.
Walther v. Walther, 709 P.2d 387, 388 (Utah 1985). Therefore, Michael's tort claims,
including his tort claims against Debra for fraud and conversion, should not be litigated in
the parties' divorce action.
Therefore, it was improper for the divorce court to state that Michael's tort
claims, including his claims for fraud, are barred under the doctrine of claim preclusion or
res judicata, simply because he did not raise them in this divorce action.
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Furthermore, Michael's tort claims for fraud in the negotiation of the
Stipulation and for improper use of marital funds after the Decree was entered, involve
facts that occurred after this action was filed; and therefore, are not required to be raised or
be barred, based on resjudicata. Macris & Associates, 125, 16 P.3d 1214, 1220 (Utah
2000). Michael properly filed an independent tort action, separate from the parties'.
divorce proceeding, to resolve their tort issues. Noble v. Noble, 761 P.2d 1369 (Utah 1988).

VI.

THE DISTRICT COURT ABUSED ITS DISCRETION BY
ENFORCING A STIPULATION KNOWING THAT ITS TERMS
DID NOT PROVIDE FOR A FAIR AND EQUITABLE
DISTRIBUTION OF THE PARTIES' MARITAL ASSETS
It is well recognized that a stipulation entered into by the parties as to

property rights in a divorce action although advisory, is not binding on the court. It is only
a recommendation to be adhered to if the court believes it to be fair and reasonable. Colman
v. Colman, 743 P.2d 782, 789 (Ut.App. 1987), citing Pearson v. Pearson, 561 P.2d 1080,

1082 (Utah 1977), and Klein v. Klein, 544 P.2d 472, 476 (Utah 1975).
Furthermore, a trial court's property distribution must be based upon
adequate factual findings and must be in accordance with the standards set by this state's
appellate courts. Hodge v. Hodge, 2007 UT App 394, 13, 174 P.3d 113. When dividing
property in a divorce ''the court should first properly categorize the parties' property as part
·vi)

of the marital estate or as the separate property of one or the other." Id. at 15. Then the
court should presume that each party is entitled to all of that party's separate property and
one-half of the marital property. Stonehocker v. Stonehocker, 2008 UT App 11,, 15, 176
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P.3d 476. The court may deviate from the presumption of equal marital distribution only
when it finds "exceptional circumstances" warranting such a departure. Id. at 1 15.
The court in this case did not make any determination or go through the
required steps to make an equitable distribution of the marital property before entering
judgment for $1.9 million, virtually awarding all of the marital property to Debra, based on
Michael's alleged contempt in failing to make the futile attempt to apply for a loan on
Phoenix Plaza, which would have been denied.
Furthermore, the court did not make any attempt to see that the marital
distribution was fair and equitable. For instance, the parties in their original agreement
assumed Phoenix Plaza was valued at $7 .25 million. It was based on this value that
Michael agreed to refinance Phoenix Plaza and pay Debra $1,784,419 for her equity in the
Plaza. When Phoenix Plaza was ordered sold for $3 million, an adjustment should have
been made to reduce the parties' equity in the Plaza, including lowering the amount
Michael was to pay Debra for her equity in the Plaza. In failing to do so, the reduction
from $7.25 million to $3 million took $4.25 million from Michael, without having any
effect on Debra's claim, which remained based on the improper value of $7.25 million.
Moreover, there are no findings in this case of "exceptional circumstances"
to support the court's departure from an equal distribution of the marital property, where
virtually all of the marital property was awarded to Debra, or sold to pay off the $1.9
million judgment she received as a windfall, rather than based on the true value of Phoenix
Plaza at the time. Since the Final Judgment clearly does not provide for a fair and equal
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distribution of the parties' marital property, it should be reversed. Allen v. Ciokewicz,
2012 UT App 162,149,280 P.3d 425.
VII.

THE DISTRICT COURT ERRED IN REMOVING AND FINDING
THAT MICHAEL'S FILING OF LIS PENDENS UNDER A PENDING
LAWSUIT, INA SEPARATE ACTION, IS A "WRONGFUL LIEN"
UNDER UTAH'S WRONGFUL LIEN STATUTE

Utah's wrongful lien statute §3 8-9-1, et. seq., Utah Code Ann., in e~fect at the
,J;

time (Addendum Ex. M), provides in part, as follows:
38-9-1. Definitions.

(6) "Wrongful lien" means any document that purports to create a lien,
notice of interest, or encumbrance on an owner's interest in certain real property and
at the time it is recorded is not:
(a) expressly authorized by this chapter or another state or federal statute;
38-9-2. Scope.

(2) The provisions of this chapter shall not prevent a person from filing a lis
pendens in accordance with Section 7 8B-6-13 03 or seeking any other relief
permitted by law.

InLKLAssociates, Inc. v. Farley, 2004 UT 51, 17, 94 P.3d 279, the Utah
Supreme Court stated that "statutes are to be construed according to their plain language."
Statutes are to be interpreted in such a way as to give meaning to all their parts and to avoid
rendering any portion of the statute superfluous. Labelle v. McKay Dee Hosp. Ctr., 2004
UT 15, 89 P.3d 113. When faced with a question of statutory construction the appellate
court first examines the plain language of the statute. Its analysis does not go beyond the
plain language of the statute unless the court finds some ambiguity in the language.
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Olsen v. Samuel McIntyre Inv. Co., 956 P .2d 257 (Utah 1998).
In Eldridge v. Farnsworth, 2007 UT App 243, ,I,I 47-49, 166 P.3d 639, the
Utah Court of Appe.als held that the filing of a /is pendens did not constitute a wrongful lien
because of the explicit.exception in §38-9-2(2); and because the/is pendens was expressly
authorized by state statute, it fell within the exception of the "wrongful lien" definition in
§38-9-1(6)(a). The Court of Appeals in Eldridge rejected a Florida rule, under which the
trial court first determines whether the complaint underlying the Us pendens is without
merit; because such an approach would add an element not found in the plain language. of
§38-9-1 U.C.A. The court in this action failed to follow the plain, unambiguous language
of §3 8-9-2(2) which specifically exempts the filing of a lis pendens in a pending case, from
the scope of Utah's Wrongful Lien Statute.
Furthermore, under§ 78B-6-1304, Utah Code Ann. (Addendum Ex. N) a
motion to release a /is pendens must be filed in the court in which the action is pending; and
the /is pendens is to be released only if the court, in which the action is pending, finds that
the claimant has not established by a preponderance of the evidence the probable validity
of the real property claims subject to the notice. This did not occur and was never
attempted in this case. Thus, the divorce court in this case, failed to follow the appropriate
procedures under§ 78B-6-1304 to have the lis pendens removed; and intruded upon the
exclusive jurisdiction of the West Jordan Court, in which the underlying fraud action was
pending.
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VIII. THE DISTRICT COURT ERRED IN FAILING TO DETERMINE
WHAT FEES WERE INCURRED TO ESTABLISH THE FINAL
DIVISION OF THE PARTIES' PROPERTY AND BY AWARD ING
FEES TO DEBRA WITHOUT ANY FINDINGS AS TO NEED,
ABILITY TO PAY AND REASONABLENESS OF THE FEES
The court has discretion to award attorneys' fees in a divorce action. To
allow meaningful appellate review, however, the decision to award attorneys' fees must be
supported by detailed findings of fact. Connell v. Connell, 2010 UT App 139, ,I 27, 233
P.3d 836.
There are two classes of attorneys' fees that may be awarded in a divorce
~

action, each with different requirements. Id. at 128. Attorneys' fees awarded in relation
to the distribution of marital property must be based upon the factors of need, the ability to
pay, and reasonableness. Id., and§ 30-3-3(1) Utah Code Ann. However, attorneys' fees
incurred in relation to a contempt charge, i.e., to enforce an existing order, are to be
awarded to the prevailing party. Id. at ,i 2 8. Therefore, it is necessary for the court to
distinguish between attorneys' fees incurred in the general divorce action, necessary to
reach a final distribution of the property; and those fees incurred to enforce an existing

~

order in a contempt proceeding. Moon v. Moon, 1999 UT App 12, ,I 28, 973 P .2d 431.
Similar to this case, in Moon v. Moon the divorce proceeding involved both a
trial and order to show cause hearings. In Moon there was no distinction made between
the attorneys' fees incurred in proceeding to trial (trial fees) and those incurred to enforce
the existing support orders (OSC fees) in making the award. On appeal the appellate court

~

recognized that the district court made findings on all the required factors applicable to an
47

award of trial fees (wife's need, husband's ability to pay, and reasonableness of the
requested fees) and the OSC hearing fees (wife's status as the prevailing party), but
because the fees from each proceeding were lumped together without distinction, the
appellate court _could not conduct any m~an~ngful review and the matter was remanded to
the district court to more clearly enunciate its findings with respect to the two types of fees.
The trial court's division or award of attorneys' fees, during certain time
periods, does not make the necessary distinction; and the court erred in awarding Debra all
of her attorneys' fees for a specific period of time, without making any finding as to t}:ie
wife's needs, the_ husband's ability to pay, or the reasonableness of the fees.
IX.

THE DISTRICT COURT ERRED IN FAILING TO DETERMINE
WHAT FEES WERE INCURRED ON THE CONTEMPT CLAIMS
AND BY FAILING TO AWARD ATTORNEYS' FEES TO MICHAEL
AS THE PREVAILING PARTY ON THE CONTEMPT CLAIMS
As stated above, there are two types of attorneys' fees that can be awarded in

a divorce action. Attorneys' fees incurred to enforce an existing order, such as a contempt
charge, are to be awarded to the prevailing party. See Connell v. Connell, 2010 UT App
139, ,I 28,233 P.3d 836; and§ 30-3-3-(1) Utah Code Ann. The court at the conclusion of
trial in this case, erred in failing to make any determination as to what fees were incurred
on the contempt claims.
Furthennore, at the conclusion of the trial, Michael prevailed on the majority
of the contempt issues. (See Findings of Fact Conclusions of Law, May 29, 2013, ,I,I 3, 4, 5,
6, 7, 8, 11 & 12, Rec. 6875-6878). Although Michael prevailed on the contempt issues,
~-.
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the court denied Michael's request for attorneys' fees (Final Order and Judgment, May 29,
2013, if 12, Rec. 6891); and awarded attorneys' fees to Debra, which in effect resulted in
Michael paying Debra for her attorneys' fees on the very contempt charges, Michael
prevailed on at trial.
Since Michael was the prevailing party on the outstanding contempt charges,
he should not be required to pay Debra's attorneys' fees incurred on these claims; rather, he
should be entitled to an award of his attorneys' fees in defending these claims.

CONCLUSION
Based on the forgoing, the rulings and judgments of the lower court should
be reversed and the case remanded to the lower court, with instructions to see that a
distribution of marital property be made, which is fair and equitable.
~

.

RESPECTFULLY SUBMITTED, this ~ day of June, 2014.
BOND & CALL, L.C.

~
/A)~
u
W. Ca
Attorney for Petitioner/Appellant

'~
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ADDENDUM
A. Debra Robinson's handwritten cash flow analysis of Phoenix Plaza,
showing value at $7 .5 million. (Rec. 125)
B. Stipulation, Paragraph 16, regarding Phoenix Plaza. (Rec. 18-19)
C. Transcript, Jan. 13, 2013 hearing (Rec. 7553) pg. 36.
D. Transcript, July 26, 2011 hearing (Rec. 7554) pgs. 23- 32.
E. Lis Pendens filed in West Jordan Court, Case No. 110412982.
F. Second Findings and Order on Lien Nullification, dated Feb. 9, 2012.
(Rec. 3003-3006)
G. Minute Entry of March 1, 2012, on objections to form of order from
July 26, 2011 hearing. (Rec. 4371-4375)
H. Findings Order and Judgment, entered March 1, 2012. (Rec. 4360-4367)

I. Minute Entry of March 1, 2012, on lien nullification and damages.
(Rec. 4368-43 70)
J. Findings of Fact and Conclusions of Law, entered May 29, 2013.
(Rec. 6874-6887)
K. Final Order and Judgment, entered May 29, 2013. (Rec. 6888-6896)
L. Minute Entry on Robinson's Rule 59 Motion, dated July 12, 2013.
(Rec. 7128-7130)
M. Utah's Wrongful Lien Statute, Section 38-9-1 & 2,Utah Code Ann.
N. Lis Pendens Statute, Section 78B-6-1301 & 1304, Utah Code Ann.
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/

income. At the time the retail center is sold, each party shall be awarded one half
of any cash from the net rental income.

D.

The parties shall agree as to whether any legal action shall be taken

in an attempt to collect ce_rtain unpaid rents and other bad debt. Each party shall
pay one half of any costs incurred and shall be awarded one half of any monies
recovered.
16.

The disposition of the parties' interest in the Phoenix Plaza property shall

occur as described below.

A.

Petitioner shall be awarded the Phoenix Plaza subject to Petitioner

taking the following actions.
B.

Petitioner shall re-finance the mortgage encumbering the Phoenix

Plaza and pay Respondent the amount of $1, 784A 19 for her equity in the Phoenix
Plaza property calculated as (i) one half of the difference between the stipulated fair
market value of the Phoenix Plaza property ($7 .25M) less the purchase price
($4.5M), plus (ii) $891,803 for the down payment paid by Respondent, plus (iii)
$12,500 for the earnest money paid by Respondent, plus (iv) one half of the
mortgage pay down in the amount of $67,616 at the time Petitioner has paid
Respondent for her interest in the Phoenix Plaza property, plus (v) $62,500 for the
St. George condominium credit, less (vi) $234,000 for the Deer Valley condominium
credit, less (vii) $391,000 for the Sandy retail center credit. If the re-financing does
not occur within one hundred twenty (120) days of the date the parties sign this
Agreement, Petitioner shall pay Respondent interest at the rate of eight percent
(8%) from one hundred and twenty (120) days after the parties sign this Agreement.
Petitioner shall file the loan refinance application within 15 days of the date of this

.>tf)

5

1

Agreement. Respondent shall assist Petitioner in preparing and filing the loan
refinance application.
C.

The parties shall jointly manage the Phoenix Plaza until the time the

re-financing occurs, Respondent shall provi9e the bookkeeping and accounting
services for the Phoenix Plaza -and provide Petitioner the regular monthly reports.
D.

Until Respondent is paid her equity in the Phoenix Plaza, (1) the net

rental income shall be used to pay, as necessary, the operating costs of the
Phoenix Plaza and the other properties as described above and (2) the parties may
agree to equally distribute to themselves a portion or all of the cash from the net
rental income. At the time Respondent is paid her equity in the Phoenix Plaza, each
party shall be awarded one half of any cash from the net rental income.
E.

Tenants of the Phoenix Plaza owe certain common area maintenance

fees ("CAM Fees") for the years 2005, 2006 and 2007. Any CAM Fees collected
relative to time periods prior to the time Petitioner re-finances the mortgage on the
Phoenix Plaza shall be equally divided between the parties. The parties shall agree
to any collection costs including attorney fees to be incurred in an attempt to collect
the CAM Fees.
F.

Each party shall pay one half of all costs and expenses including any

prepayment penalty associated with the payoff of any existing mortgage or encumbrance
or the origination of any new mortgage or encumbrance relative to the re-financing of the
Phoenix Plaza debt.
17.

The disposition of the parties' interest in the parking lot parcel next to the

Phoenix Plaza shall occur as described below.
A.

Petitioner shall be awarded the parking lot property subject to

Petitioner taking the following actions.

6
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ROBINSON v. ROBINSON

January 13, 2011

TRANSCRIPT OF HEARING

1

the Court's going to have me draft the order--the

2

distinction between no judgment being entered against

3

Mr. Robinson for the principal amounts owing as

4

compared to the interest.
THE COURT:

5

What is the distinction?

The principal amount is due and

6

owing upon the refinance of the property.

The

7

interest is due and owing upon the lack of refinance

8

of the property.

9

amount; the other amounts aren't due until the

So the eight percent is a fixed

10

refinance occurs, or perhaps as a sanction following a

11

finding of contempt.

12

13

MR. ANDREASEN:

he has never filed an application to refinance?

14

THE COURT:

15

MR. ANDREASEN:

16

MR. KUHNHAUSEN:

17

And the Court is finding that

That was my finding,
Thank you.
Thanks again for

accommodating my schedule.

18

THE COURT:

yes.

I appreciate it.

Thank you.

And I appreciate,

19

Counsel, you're cooperating together to allow this

20

hearing to proceed.

21

that you prepare the order.

And I will ask, Mr. Andreasen,

22

MR. ANDREASEN:

23

THE COURT:

24
25

folks.

Thank you.

Thank you, Counsel.

Thank you

Good luck.
{The hearing was adjourned.)
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1

show, that at the time of the divorce settlement Mr.

2

Robinson's net worth was $6,454,851 and Debra's net worth at
that time was $3,423,793.

As of today, this transaction

4

takes place for the sale of Phoenix Plaza, Mr. Robinson

5

becomes negative $646,000 and Mrs. Robinson becomes ·positive

6

$3,537,919.

7

but part of it is due to the sale price of the Phoenix Plaza

8

at an amount less than the assessor says it is worth right

9

now today in Washington County and so he's upside down $646,

10

Part of that is due to the change in the economy

she plus three million.

11

THE COURT:

12

MR. KOHNHAUSEN:

13

That's where it leaves them.

Thank you.
And the interest continues to toll

against him.
And let me just say one thing, they requested a

14

15

judgment here.

The commissioner refused to give them a

16

judgment for that 1.78.

17

recommendation and now they're in here in the back door

18

trying to ask for you to give them a judgment somehow today

19

that's not even before the Court.
THE COURT:

20

You sustained the commissioner's

It's my understanding that that was

21

reserved for an evidentiary hearing but as to the Motion to

22

Dismiss the Contempt proceedings, the Court respectfully

23

denies it.

24

Mr. Robinson and then why he doesn't have an opportunity to

25

purge but there is a dual component as to contempt

The crux of the motion is what more can we do to

23

\..

(_

.,,,,---

.

1

proceedings.

There is a directive and opportunity to purge

2

if he is consistent with my Court's direction and order.

3

the other hand, there's also the component of punishment for

4

failure to comply and that still is viable.

5

still are ·viable until the Court makes a decision.

6

Therefore, based ~pon that, the Motion to Dismiss the

7

Contempt proceedings is denied.

On

Both of them

8

As.to the issues of impossibility and mutual

9

mistake, the Court finds that they were both addressed

10

completely in Court of Appeals opinion and it's my

11

unders_tanding that those were precluded, that the petitioner

12

was precluded from arguing those and I will make a ruling

13

consistent with that.

14

As to the claim preclusion, while there's a pending

15

fraud motion and allegations to support a fraud before the

16

commissioner, the Court again finds that there is claim

17

preclusion as to that issue.

18

it had an opportunity to be taken up on appeal.

19

rules that that is also precluded from - to be heard today

20.

and subject to whatever the commissioner rules on it and what

21

recommendation comes out of the fraud recommendations, the

22

Court will address it at that time.

It was not taken up on appeal,
The Court

23

But as to impossibility, mutual mistake and fraud

24

as to claims preclusion, the Court denies - the Court finds

25

that the petitioner is precluded from arguing those matters.
24

(
1

MR. KOHNHAUSEN:

So, then could I just ask you then

2

where do we go from here because if he didn't file the

3

refinance application within the framework of the decree and

4

he didn't refinance the property within the time frame and

s

he's acknowledged that he didn't do either one of those

6

things and he can't say that I was unable to get the loan.

7

THE COURT:

8

MR. KOHNHAUSEN:

9

Then he's in contempt.
Then, where are we?

So then what

do we do next?

10

THE COURT:

Well

11

MR. KUHNHAUSEN:

12

MR. ANDREASON:

Do you sentence him now?
My suggestion would be maybe where

13

we're at and maybe Mr. Kuhnhausen and I could take a break

14

for .a moment to discuss it -

15

THE COURT:

16

MR. ANDREASON:

17

That's what I was going to suggest.
But from my prospective, all we're

here to do is enter a judgment against him.

18

THE COURT:

Right.

19

MR. ANDREASON:

The commissioner tacitly agreed

20

that the contempt could, if he's found in contempt which

21

undoubtedly he will be, that a judgment can be entered for

22

the principal amount owed under the decree of divorce as well

23

as we are claiming an attorney fee award relative to that.

24

25

THE COURT:

I understand.

And so that's my

assessment of where we are and I'm glad the motion has put
25

(

1

everything in context and my ruling, whether it's going to go

2

up or not, that's going to be my ruling, I would suggest that

3

you guys meet and confer and see if you can rea.ch some sort

4

of settlement on the matter, leaving open the issue of

s

argument on attorney's fees if the Court so finds, either in

6

the decree or based upon my contempt powers, the amount would

7

be subject to .objection based upon affidavit and proof of

8

attorney's fees incurred and an opportunity to object by Mr.

9

Kuhnhausen.
But as to the other matters, even if we went there

10

r·

11

it's not going to take that long because that that would be

12

part of the stipulated facts in the matter.

13

all meet and confer and let me know?

14

be in informal recess.

So why .don't you.

Thank you all.

15

(Whereupon a recess was taken)

16

THE COURT:

We'll

We 1 re back in session, appearances as

17

previously indicated after a brief break to allow counsel

18

opportunity to meet and confer.
MR. KOHNHAUSEN:

19

Has there been a resolution?

In some way, yes, but in other

20

ways, no, Your Honor.

21

decree there are certain amounts that my client was ordered

22

to pay to respondent.

23

total -

24

25

We recognize that under the divorce

He's not done that and those amounts

MR. ANDREASON:

$1,912,696 in principal under the

terms of the decree of divorce.
26

(

l

MR. KUHNHAUSEN:

1

We understand that the decree

2

provides that she receive eight percent per annum until

3

that's been paid and MR. ANDREASON:

4

I'm just going to make a motion to

5

the Court to enter these as judgments since he doesn't have,

6

under your ruling, the ability to -

7

THE COURT:

Contest it.

8

MR. ANDREASON.:

9

THE COURT:

Right.

10

MR. ANDREASON:

11

MR. KUHNHAUSEN:

12

THE COURT:

13

- confront it, contest it.

So I'm going to move the Court Well -

Let me hear the status of it before we

hear any motions.

14

So go ahead, Mr. Kuhnhausen.

15

MR. KUHNHAUSEN:

I was just going to say he can't

16

raise a defense of impossibility but there are other defenses

17

I think he can raise that haven't been raised, one of which

18

would be her prior breach of the agreement by not providing

19

the documents and the accounting.

20

believe and that's before you certified for not providing the

21

accounting.
THE COURT:

22
23
24

25

All right.

She's also in contempt we

I'll hear from you, Mr.

Andreason.
MR. ANDREASON:

I believe that the issues before

the Court today are these as to a judgment could be entered
27

r

'

\
1

right now given the.ruling of the Court.
Number one, for the principal amounts due under the

2
3

decree of divorce, the judgment against Mr. Robinson in the

4

amount of $1,912,696.
THE-COURT:

5

6

8
9

10

And that'sthe sum total of three

separate MR. ANDREASON:

7

r··_

\

The three elements under the

decree.
THE COURT:

All right.

MR. ANDREASON:

Updating the interest due under the

11

decree of divorce as a per deum rate of $419.22 per day, the

12

commissioner previously entered a judgment as of January 13,

13

so from January 13, 2011 to July 26, 2011 that would be

14

$81,748.10.

15

We are also asking that the Court hold him in

16

contempt, find him in contempt and that there be an award of

17

attorney's fees and costs since the time we began attempting

18

to enforce the decree of divorce.

19

attorney's fees for appeal or anything along those lines.

20

This would be as of September 1, 2010.

21

exhibits that show what it is, what our attorney's fees and

22

costs are through June.

23

willing to have a precise update through today, provide that

24

to him, he can make a written objection and the Court could

25

rule, zero to the full amount of the attorney's fees which

I'm not talking about

We have provided

I've told Mr. Kuhnhausen I would be

28
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1

are going to be in the neighborhood of $78,000, attorney's

2

fees and costs.
Those I believe are the three specific elements of

3
4

what is before th~ Court today.

5

we have talked about, I believe some of which are agreeable

6

but we are particularly held up on the notion of whether

7

there's ·a forbearance by Ms. Robinson on attempting to

8

collect any of this while we close on the Phoenix Plaza sale,

9

hopefully get another offer on Sandy and close on it, those

10

There are other things that

types of things.
THE

11

COURT:

Would that forbearance be on behalf of

12

your client to voluntarily hold off or is that something that

13

needs to be ruled as a matter of law?
MR. ANDREASON:

14

I don't believe it's even before

15

the Court right now.

Our rough calculation is that Mr.

16

Robinson will owe her another $1 million beyond what the net

17

sale proceeds from the Phoenix Plaza may bring, somewhere in

18

the neighborhood of $1.5 million is what we anticipate the

19

net sales proceeds will hopefully be if that sale closes.

20

But, through the principal, interest calculations, attorney's

21

fees potentially, there may be another $1 million that is

22

owed.
All right.

23

THE COURT:

24

MR. ANDREASON:

25

And that's one of the problems that

we're dealing with in trying to get - not a global
29

(

1

settlement.

2

deal with the issues today.

We're not talking global settlement but just to

3

THE COURT:

4

how do I rule on it?

Well, if that's not before the Court

MR. KUHNHAUSEN:

5

r--·

\ '· ...

Well, it is because, in kind of a

6

backdoor way, also certified was her failure to.provide the

7

accounting on the Phoenix Plaza from the joint account.

8

still don't have that.

9

far, it's not complete, is that they probably owes him over

We

We think based on what we have so

10

$500,000 from monies that she removed from that account that.

11

was to be divided equally in the terms of the decree.

12

until we are able to complete that accounting, it doesn't

13

seem fair or equitable to allow her to take any more than the

14

proceeds from the Phoenix Plaza on its sale until we've had a

15

chance to analyze that.
THE COURT:

16

Well, first things first.

So

If I grant

17

the motion for judgment as to the 1.9 and entitlement to

18

attorney's fees, where does that leave us on the rest of the

19

issues?
MR. ANDREASON:

20
21
22

That's all that's before the Court

today.
THE COURT:

That's what I'm thinking and any

23

defenses that would be made to the contempt would be really

24

diminimous as to the evidence uncontroverted and unobjected

25

to evidence based upon my ruling as to contempt; isn't that
30

?J

?

(

(
1

correct?

2

MR. ANDREASON:

That's correct.

3

MR. KUHNHAUSEN:

4

THE COURT:

Yeah,

All right.

(inaudible ) impossibility.
First things first.

As to

5.

the $1 . 9 plus million judgment for that , Court finds the

6

defendant in contempt.

7

judgment as indicated and 30 days in the Salt Lake County

8

Jail suspended.

As part of the contempt orders the

As to attorney's fees, rules as to entitlement,

9

10

specific amount wil l be subject to proof and by affidavit and

11

response and reply .

12

As to the forbearance, I' m still confused.

13

that's not before me directly - and I understand the indirect

14

reference, it seems to me that the first thing is that we

15

want to get it sold and put proceeds in some sort of trust or

16

in some sort of escrow.

17

willing buyer and get this property off the market and sold

18

and then you can argue about offsets and amounts due and

19

owing .

But the important thing is to get a

20

May I hear from you, Mr. Andreason?

21

MR . ANDREASON:

Thank you, Your Honor.

First of

22

all, may I also inquire as to whether there will be a

23

judgment for the interest.

24
25

THE COURT:

If

Yes. That's consistent with all the

other recommendations from the commissioners that I've
31
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(_
1

2
3

(

upheld.
MR. ANDREASON:

That will be the judgment of

$81,748.10?

4

THE COURT:

Up to July 2011.

5

MR. ANDREASON: Correct. As of today.

6

As to the forbearance, with a judgment there is -

7

unless stipulated to, there is no forbearance.

8

proceed with collection actions.

9

is a court order right now that under the January stipulation

She can

We don't disagree and there

10

entered into by the parties and a court order to that effect,

11

the proceeds from the sale of the Phoenix Plaza will be

12

placed .i n an escrow account and held until further resolution

13

by the Court or the parties.

14

THE COURT:

15

MR . ANDREASON:

Okay.
We don't disagree with that and

16

we'll stand by that.

17

those monies will ultimately be turned over to Ms. Robinson

18

to reduce the amount of the judgment .

19

envisioned even in the decree of the divorce itself.

I think we're all of the opinion that

20

THE COURT:

21

MR. ANDREASON :

That's what was

Okay.
But what you're doing is if there

22

is a forbearance of some time, she cannot proceed with other

23

collection actions .

24

testimony j u st i n the last few weeks that he's given his

25

girlfriend a check for $117,000.

For example, we know from deposi tion

32
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Michael Robinson
(Pro-Se Litigant)
12299 South 2090 West
Riverton, UT 84065
Telephone 801.403.6450

IN THE THIRD ruDICIAL DISTRICT COURT, WEST JORDAN DEPARTMENT
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

lv.IlCHAEL ROBINSON,

)

~

LISPENDENS
Plaintiff,

)

vs.
~

~

)

)
DEBRA J. ROBINSON, NATALIE
DEBRA ROBINSON, MATTHEW
)
RUSSELL LARSON, KELLY DAWN
KILLIAN LARSON, HERMA JOHNSON.
)
REX JOHN"SON, K.AISA CARDALL,
DERREK DELMAS LARSON,

Case No. 110412982
Judge:

)

Defendants.

~

TO WHOM IT MAY CONCERN:
PLEASE TAKE NOTICE that an action has been commenced in the above-entitled Court
by the above-named Plaintiff against the above-named Defendants. The following properties

affected by this pending lawsuit located in Salt Lake County, State of Utah, are at the following
street addresses:
II

Page 1 of 4

1.

3454 B. Seven Springs Dr.
Sandy, UT 84092
and is more particularly described as follows:

28142770150000 Legal description
BEGATNWCOR OF LOT 17, SEVEN SPRINGS; S412.94 FT; N68A4J' E 118.5
FT; N JA22'54" W 287.276 FT MOR L; N JOA 04'56" W 106.86 FT; S 72A W 68.07
FT; SW'LY ALG CURVE TOR TO BEG. 5649-2197, 2196, 5423-304, 303, 5425-35
5649-2202 6342-1894 6342-1892

2.

7760 South 700 East
Sandy, UT 840070
and is more particularly described as follows:

223 04780080000 Legal description
BEG N 0"02'05" E 183 FT & N 89"53'10" W 53 FT FR SECOR OF SEC 30, T 28,
R lE, SLM; S 0"02'05" W 117 FT; S 45"04'31" W 36. 74 FT; N 89"53'10" W 104
FT; N 142.74 FT MOR L; E 130.08 FT MOR L TO BEG. 0.42 ACM OR L.
5998-2588,2591 6176-1435 8348-4344 8372-1767
(Intentionally Left Blank)
II
II

II
II
II
II
II
II
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DATED this

~ day of January, 2012.
Michael Robinson
(Pro-Se Litigant)

STATE OF UTAH

)
:ss.

COUNTY OF SALT LAKE)

·

On the~°'t:y ofJanuary, 2012 personally appeared before m e ~'I

-~+=-~----' a Notary Public, Michael Robinson, the signer of the within instrument, who
duly aclmowledged to me that he executed the same.

HARPREET KAUR

NOTARY PUBLIC •STATE Of UTAH
My Comm. Exp. 05/04/201•
Commission# 582589

Address

o<;; / o·

f1
t Pires

My Commission
(Seal)

Page 3 of 4

z.ol

MAILING CERTIFICATE

I hereby certify that on the.¥day of January, 2012 I did mail, U.S. First Class,
postage pre-paid, a true and correct copy of the foregoing, LIS PENDENS, to the following:
Deborah J. Robinson
P.O. Box 680528
Park City, Utah 84068

Natalie Debra Larson
1120 South 500 East
Salt Lake City, UT 84105
Matthew Russell Larson
1120 South 500 East
Salt Lake City, Utah 84105

Dean Andreasen
Clyde Snow & Sessions
201 S. Main Street, Ste 13 00
Salt Lake City, Utah 84111
Michael Jensen
Kirton & McConkie
1800 Eagle Gate Tower
60 E. S. Temple
Salt Lake City, Utah 84145
r-)

\il.J

Kelly Dawn Killian Larson
1120 South 500 East
Salt Lake City, Utah 841 OS
Herma Johnson
83 HC 63
Monticello, UT 8453 5

Rex Johnson
83 HC 63
Monticello, UT 84535
Kaisa Cardall
1470 Browning Ave.
Salt Lake City, UT 84105

Derrek Delmas Larson
4001 South 855 East
Salt Lake City, Utah 84102
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DEAN C. ANDREASEN (#3981)
SARAH L. CAMPBELL (#12052)
CLYDE SNOW & SESSIONS
201 ·South Main Street,..~.uit~ 1300
Salt Lake City, Utah ·84111 ::221 a
Tel~phone (801) 322-2516
Fax (801) 521-6280

Attorneys for Respondent
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1.-:i
ff=H:i)g:'
"I'\ 0 s
....... """
L...I

o.J.•·::r.:-or-

::-r.:i
0

IN THE THIRD JUDICIAL DISTRICT COURT FOR

,.,.i
~

I

a.D i.
'••-. i,.u

~-<
~ t:5 (..'i
.. ::f:N,:

SALT LAKE COUNTY, STATE OF UTAH

~e:oo~

!:;
---------------------------------,

R

~ i',:;' t',~
I~~

~1:11--.)-,:i

MICHAEL S. ROBl~SON,

m-1~:x

8
-I t'f'...:, I"""
~IT
C:
r·.

~

· · -: ...:-- ~s;...~::: ·. · .: · -·-~ · _.,_ :· ~: ~ >

-

Respondent.

.

· ·:: ·~- ·:auctge ·:r6ctd

M: SHai.ighnessy"°.

·comm~ Michael S. Evans

-

On February I, 2012, Respondent Debra J. Robinson's Second Motion for
Nullification of Second Lis Pendens Filed by Petitioner, Damages, Contempt and Other

Relief and Motion for Order to Show Cause (Expedited Decision Requested) came on
regularly for consideration_before
the Court, Judge Todd M. Shaughnessy presiding.
. ,. -~
The Court c9nsi~ered the Motion, papers filed ·i"n~· $upport, and
~
~ ·-i:·:;.
.

;_~~! ~ ·_;. ;'-:

.J

••

·:.~

:~;·;

opposition thereto,

••

and the arguments and proifers of counsel. Based thereort; and -fof1Jood ·cause shown,
~

8'
k3(h

~

1:)

~

DEBRA J. ROBINSON,

it is hereby or<;tered, adjudged and decreed as follows:,:.-·•":·,_. .: ;-._ .· ·: ;·; --:·~ i "·\

{00259695-1 }

~-i:··:,

-~;-~r

.

:z:

::;!
...

0

•

L

•

t

..-

,.

1.

The Court finds· that on February 6, 20.12, Petitioner recorded a document

entitled Lis Pendens with the Salt Lake County Recorder's Office of the,state-,of Utah, .·
as entry no. 11327536, in book 9988, at pages 8694~8696 (the "Lis Pendens") affecting .

that certain parcel of property located in Salt Lake County, Utah, and more particularly
described as follows:
Commencing at the Southeast comer of Section 30, Township 2 SQuttt,
Range 1 East, Salt Lake Meridian, thence North 183 feet, thence West
183 feet; thence South 183 feet. thence East 183 feet to-the place of
beginning.
Less and excepting the following described parcel conveyed to Sandy City
· by that certain Special Warranty Deed recorded November 16. 1989.as

Entry No. 4848748. in Book 6176 at Page 1435 of Official Records:
Begi\ming aUhe Southeast comer of Section 30, Township 2 South.
Range 1 East, Salt Lake, Base and Meridian and running thence North ,i
0°02,\05" East 1'83.0 feet, along the section line thence--:North 89~53110°·.
Wesl:53.0 feet; thence South 0°02'05"West 117.0 feet; thence South
45°04'31".West 36.74 feet; thence North 89°53110" West 104.0 feet;
thence South 0°02'05" West 40 feet; thence South 89°53-110~ East 183.0
feet to· the point of beginning.
Street Address: 7760 South 700 East, Sandy, Utah 84047
p·arcel No. 22-30-478-008-0000
(the "Property')~
2.

The Lis Pendens is determined to be a "wrongful lien" under the provisions

of Utah Code Ann.§ 38-9-1 et seq. and, as necessary, Utah Code Ann.§ 78B-6-1304.
3.

Accordingly, the Lis. Pendens is declared to be·void ab initio and-of no

force or effect. . :

~

.... ·
{00259695-1 }

,-

'

.

~ I I • •

,,,,...

4.

The Property is released from any lien, cloud, or. encumbrance to title

·

based on--the Lis Pendens~ · The Lis Pendens provides no notice of claim- or interest to
the Property.
A certified copy of this document shall be recorded with the Office of the

5.

Salt Lake County Recorder.

6.

Respondent is awarded her costs _and reasonable· attorney's fees as may

be established by way of affidavit of counsel to be submitted pursuant to Utah Code
Ann.§ 38-9-1 et seq. and Utah Code Ann.§ 78B-6-1304(6).
7. •:: The issue of·damages
.
. for this wrongful lien is reserved for further hearing.
.

8.

>

Petitioner is ordered to appear before this Court, 450 South State Street,

Fourth Flddr-·W47, Salt take City, Utah 84114-1860, on··:.: ~

-i-tS ·2'b12, at

,r·. Otl Yl~~and show cause why:he should not be held in

civil contempt for the violation of this Court's orders and why appropriate sanctions .,

should not be imposed including a fine, incarceration, an award of Respondent's •
attorney's fees and costs, and other equitable relief.
DATED this ~ day of February, 2012.

BY THE COURT:

TOD M. SHAUGHNESSY
District Court Judge ···.

..tff)

{00259695-1}
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CERTIFICATE.OF-SERVICE · . ·_
On this

A

day of February 201·2, I. hereby caused to be served on· the=.

1

> ·

Petitioner a true and correct ·copy of the foregoing SECOND FINDING'S AND· ORDER ··
and ORDER TO SHOW CAUSE by having the same emailed and mailed via first-class ·
U.S. mail, postage prepaid, to:
Michael A. Jensen, Esq.
Jensen Law Fin11
136 South Main Street, #430
P. 0. Box 571708
Salt Lake City, UT 84145
Notice is not being made directly to Petitioner based on the request of his counsel.

{00259695-1}
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C~mPb~II. The C~urt
-

·oo~s,~er~d. ihe: Pape~ fi1ecibY
.

.

Petitioner,

w~o is Mr. Wadley's father-in-law.
While Peti~oner's counsel has indicate~- that Mr. Wadley will not: be

3.

an· expert, it seems that the proffer centers on expert opinion. and expert

testifying
as
.

.

.

testimony.
If Petitioner is not calling Mr. Wadley as an expert and he is a lay witness,

4.

then Mr. Wadley's proffered •testimony lacks foundation and is irrelevant because he·
was not involved with or present during any of the communications between the parties
during the relevant timeframes.

·s.

r-.
~

Accordingly, it is properlhat Respondent's motion in limine be granted.

Motion to Dismiss Contempt Proceedings

·. 6. -~. -.J"he

can be .done to

crux of Petitioners Motion to Dismiss is what m·ore
♦

••

'
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<' :: ~; .>th~t8 i; ~ d~·~, C()~p~hent as

.. -.. ..i ·.· < .

... ·...
:

'

.............
. .

~-.

.

.

'

to

~nt~ITlPt ·proce~di~gs; P.etit1cin~r h~s ari
.

-

.

.

.

.
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DEAN C. ANDREASEN (#3981)
DIANA L. TELFER (#10654)
CL YOE SNOW & SESSIONS
201 South Main Street, Suite 1300
Salt Lake City, Utah 84111-2216
Telephone (801) 322-2516
Fax (801) 521-6280
dca@clydesnow.com
dlt@clydesnow.com

FBL~a 111sr1.-,cr· counr
Thtrd Judicial District ·

MAY 2 9 2013
SAU LAi<.E COUN""

By _ _ _

_,,,~---=--

Oeputy ,Clerk'

Attorneys for Respondent
IN THE THIRD JUDICIAL DISTRICT COURT FOR

SALT LAKE COUNTY, STATE OF UTAH
MICHAEL S. ROBINSON,
Petitioner,

fRESl20N9Et~=rs PROPOSED~: 12.__

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Civil No. 074900501

V.

DEBRA J. ROBINSON,
Respondent.

Judge Todd M. Shaughnessy
Comm. Joanna Sagers

On April 17-19, 2013, an evidentiary hearing was held in the above-captioned
matter before the Court, Judge Todd M. Shaughnessy presiding. Petitioner Michael S.
Robinson was present and represented by counsel, F. Kevin Bond and Budge W. Call
of Bond & Call, LC. The Respondent, Debra J. Robinson, was present and

·

represented by counsel, Dean C. Andreasen and Diana Telfer of Clyde Snow &
Sessions.
The Court having heard the evidence presented by the parties and the witnesses
called, and after considering the additional briefing and oral arguments of counsel;
lJ
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hereby enters the following Findings of Fact and Conclusions of Law, in the above
matter.
FINDINGS OF FACT
Prior Rulings, Orders and Judgments

1.

All rulings, orders and judgments that been made in the case to date are

affirmed. With the exception of a modification to the Court's prior ruling with respect to
the tax liability arising from sale of the Phoenix Plaza, as specifically set forth below, ·
nothing herein is intended to alter or modify, in any way, any of the rulings that have
already been made in this case.-·
Wrongful Lien Damages

.2.

The Court finds that Petitioner filed lis pendens on the parties' properties

to prevent the sales of those properties that were ordered to be sold by this Court. This
Court has the authority to nullify, and require the removal of, the lis pendens that were
recorded relative to the West Jordan action. However, because there is a leg.al
question, and some doubt as to whether Utah's Wrongful Lien Act should apply to a lis
pendens, the Court de_clines to impose any statutory damages.
Contempt Issues

3.

Lis Pendens. The Court will not make a finding of contempt, with respect

to the recording of the tis pendens, for the same reason it declined to impose statutory
damages.

{00382841-1 }
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4.

Interfering with the Sale of Properties ..
(A) Sandy Retail Center. The Court finds that Respondent sold the Sandy

Retail Center for an amount less than the amount authorized by the Court's
Order. Therefore, Respondent has unclean hands and is not in a position to
enforce a contempt order against Petitioner.
(8) Phoenix Plaza. The Court exercises its discretion and declines to
make a finding of contempt with respect to interference with the sale of the
Phoenix Plaza. However, the Court does not condone the activities that were
undertaken by Petitioner and finds they constituted improper conduct by
Petitioner in certain instances.

5.

Diversion of Assets. The Court finds that Respondent has failed to prove

by clear and convincing evidence all of the elements of contempt relative to her claim
that Petitioner diverted certain assets. The amounts that were presented to the Court,
other than the diversion of rent, occurred prior to tn.e time that the order was entered in
~

this case, arid the Court finds that contempt has not been established.
6.

Diversion of Rents. The Court finds that Petitioner did divert the Ernesto's

rent. Petitioner acknowledged the same. The Court finds Respondent essentially did
the same thing, although the Court finds that Respondent is in a better position b,ecause
she accounted for it and didn't attempt to conceal it. Nevertheless, the Court finds that
because Respondent has unclean hands, she is not in a position to enforce a contempt
finding against Petitioner in that regard.

{00382841. -1 }
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7.

Failure to Provide Bankruptcy Accounting. The Court declines to impose

contempt for Petitioner's failure to comply with orders of the Bankruptcy Court. This
issue should be addressed by Judge Marker if Respondent wishes to pursue contempt
of his order.

8.

Failure to Sign Documents. The Court finds that with respect to the Sandy

· Retail Center, the Respondent had unclean hands regarding the amount for which the
property was sold, and therefore can't pursue· a contempt finding against the Petitioner.
The Court declines, in the interest of justice, to make a contempt finding with r~spect to
the Phoenix Plaza.
9.

. Disparaging Comments. The Court has, by prior order entered November

19, 2012, resolved the issue with respect to disparaging comments and that order
stands, including the finding of contempt, the imposition of contempt sanctions and the
c·.
~

award of Respondent's· attorneys' fees and costs.
10.

Contempt for Failing to Refinance the Phoenix Plaza.

The Court has.

already made a contempt finding with respect to Petitioner's failure to refinance the·
mortgage encumbering the Phoenix Plaza, and is not disturbing that finding. Additional
sanctions have been mooted at this point by virtue of the sale of the Phoenix Plaza, and
therefore the Court declines to impose any additional sanctions for that contempt.
11.

St. George Condo Issues. The Court finds that discovery issues, with

respect to the St. George Condo, should be governed by Rule 37,.and not through
sanctions for contempt. Therefore, to the extent relief is requested under Rule 37 it is

{003828.41-1 }
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denied. The Court finds that Respondent was not prompt about producing her tax
returns so she is not in a position to complain about Petitioner not having produced his
tax returns. Additionally, the Court finds that Respondent has not proven by clear and
convincing evidence that Petitioner did not provide everything that he had in his
possession with respect to the rental income that he has been receiving from the St.
/ George Condo. Furthermore, Respondent has not established that Petitioner had the )
~

l.

ability to make the payments that he was required to make.
12.

Additional Contempt Issues.- The Court declines in the interest of justice ·

to impose any further contempt finding or any further sanction with respect to any
I

additional contempt issues that were presented and have not been covered above.
Attorneys' Fees and Costs

13.

The Court finds that Respondent should be awarded her attorneys' 1fees

and costs incurred from January 1, 2008 through May 31, 2012 in the total amount of
$309,074.72. However, this amount should be reduced by $83,373.18 which was
~

awarded in a previous Judgment entered on January 25, 2012 for attorneys' fees and
costs incurred during that same time period. Accordingly, an additional judgment for
attorneys' fees and cost should be entered against Petitioner in favor of Respondent in
the amount of $225,701.54 ($309,074.72 - $83,373.18).
14.

Respondent was also previously awarded attorneys' fees and costs in the

amount of $6,251.26 in the Court's Order entered April 12, 2013 with respect to the
disparaging comments issue, and that Order stands.

{00382841-1}
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15.

Judgment interest and costs of collection are awarded as permitted under

Utah law on the two judgments for attorneys' fees· and costs awarded to Respondent
above. These two judgments are not included in the Updated Judgment section_ below
because they accrue intetest at a different rate than the Updated Judgment.
16.

Respondent shall be responsible for her attorneys' fees and costs incurred ·

prior to January 1, 2008 and after May 31, 2012, with the exception of the $6,251.26
noted in item 14 above. Any additional request for attorneys' fees and costs during
those time periods is denied.

·

Respondent's Accounting and Reconciliation Issues

17.

r\
~

General Observations. The Cqurt finds with respect to the accounting

issue that the parties had a history of combining all of their income, including income
from investment properties, and all of their expenses into a single or series of accounts.
The Respondent provided an accounting that was consistent with the way the
accounting had been done historically. The accounting the Respondent has provided is
numerically accurate. It is also complete, with the exception of the categorization of
expenses. This was not in any way intentional. She did the best job she could and she
did it the way she historically had done it. There are some uncertainties and ambiguities
about whether some expenses have been properly accounted for. These uncertainties
and ambiguities have to be resolved in favor of the Petitioner given that the Respondent
provided the accounting.

{00382~1-1}
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The Court declines to retain an accountant because the cost would exceed the
benefit and would invite more disputes. Both parties should have utilized the last year to
complete their accounting through discovery, including revealing documents, records,
witnesses, and retaining experts. The Court is not going to prolong this any further and
is simply going to rule on all these issues.
The Court has serious concerns about the fact that some of the items it had ruled
~

.

oli, and that Mr. Jayne's relied upon, were not disclosed in a report. However, the Court
is not going to prolong this action any further and is simply going to rule on all these
issues.
Animating this, to a certain degree, is the equity principle concerning how this
case has ultimately coine down. Without commenting on why it has ultimately come
down the way it has, the reality is that the Respondent has received a tremendous
financial advantage compared to the Petitioner. That animates in part what the Court
thinks is appropriate with respect to the accounting issue.
· 18.

Mr. Jayne's List of Disputed Items. The Court makes the following

findings with respect to the list of items Mr. Jayne's disagrees with, or disputes, in the
Respondent's accounting reconciliation.

a.

Clark Roofing. The Phoenix Plaza was sold shortly after these

expenses were incurred so these expenses should be split 50/ 50, rather than
treating them as the Petitioner's capital expenses.

{00382841-1}
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b.

Steve Hard. These expenses are attributed to Petitioner, as his.

personal expenses.

c.

Steve Shields. These expen~es are attributed to Petitioner, as his

personal expenses.

d.

Software. These expenses are attributed to Respondent, as her

personal expenses.

e.

Appraisals. The costs of the appraisals are attributed to Petitioner,

as his personal expenses.-

f.

POS/ATM Withdrawals. These expenses are attributed to

Respondent, as her personal expenses. The proof on all these issues is thin at
best, but in the interest of overall equity the Court includes these withdrawals as
an item on which the Petitioner prevails.
g..

Respondent's Tax Deduction for Withdrawing 401k Monies.

Petitioner is given a credit for the amount of the tax deduction listed by
Respondent on her reconciliation statement with respect to taxes incurred for
withdrawing 401 k funds. The Court makes this ruling based on equity..

h.

Credit Card Issue. The Court finds that with respect to the credit

card issue, it was an issue that should have been addressed by Respondent's
expert but it was not. Therefore, th~ Petitioner should be given a credit for the
recalculated charges. However, Petitioner is not entitled to any credit for the
American Express charges made in 2012.

{00382841-1 }
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19. · Equalization of Distributions. The Court finds with respect to the

equalization of distributions that under Respondent's updated accounting, Petitioner
owes Respondent $19,319.96. This amount should be adjusted in the Petitioner's favor
by $81,617.63, which represents one-half of the total adjustments (a) thru.(h) listed

above. Accordingly, Respondent owes Petitioner the amount of $62,297.67
($81,617.63 -$19,319.96) and such amount shall be used as an adjustment in the final

judgment accounting.
20.

Tax Liability on the Phoenix Plaza. The Court is modifying its prior order

with respect to the tax liability on the Phoenix Plaza. In paragraph 8 of the Order
~ntered January 24, 2012, t~e Court ordered uPetitioner is the owner of the Phoenix
Plaza and the only person subject to IRS Form 1099 reporting pursuant to paragraph 11
of the Decree." Although the Court affirms that ruling, it further orders that Petitioner is
entitled to a c~edit for one half of the income tax assessed directly attributable to1 the
sale of the Phoenix Plaza, as reported on Petitioner's 2012 federal income tax return.
~

Petitioner is ordered to provide Respondent a complete copy of his 2012 federal income
tax return, any amendment thereto, and any supplemental information from Petitioner's
accountant necessary to verify the amount of the tax. In the event the sale of the
Phoenix Plaza results in a capital loss (i.e. a tax savings), the amount of the judgment
shall be increased by one half of the income tax savings directly attributable to the sale
of the Phoenix Plaza, as reported on Petitioner's 2012 federal income tax return.

{00382841-1 }

9

21.

Sale of Sandy Property. The Court finds with respect to the sale of the

Sandy Retail Center that the Respondent sold. the property for an amount not
authorized by the Court's Order, and that Respondent has unclean hands. Therefore,
the Petitioner is entitled to a $9,000 credit representing 100% of the amount by which
the sales price was unilaterally reduced by Respondent.
22.

Equalization of the distributions from the UESP Accounts. The Court

finds with respect to the equalization of distributions from the UESP accounts that the
parties are to provide each other with documentation verifying the account balance for
any account they had with the Utah Educational Savings Plan as of November 2, 2007,
the date of the parties' settlement. This information shall be provided within fourteen
days of the hearing date of April 19, 2013. The balances in all the accounts for the
parties are to be added together and divided by two, with each party receiving one-half
of the total amounts as of November 2, 2007. If one party fails to disclose this
information to the other within the 14 day period, they will receive nothing from these
accounts.
Update of Judgment Initially Entered March 1, 2012

23.

The Court hereby finds that the Judgnient entered March 1, 2012, should

be updated with offsets and adjustments as set forth above and calculated as-follows:
$1,912,696.00

Judgment dated 03/01 /12
A.

Interest only - Judgment 02/25/11

$438,924.43

B.

Interest only - Judgment 03/01 /12

$81,748.10

{00362841-1}
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C.
~

Interest only- Accrual of interest

$126,185.22

(Interest calculated at 8% interest
from July 27, 2011 to May 23,
2012 or 301 days at per diem of
$419.22 on principal amount of
$1,912,696.00)

~

D.

E.

~

F.

~

G.
~

vE)

Attorneys' Fees/Costs- Judgment 01/25/12
Principal amount
Interest amount
. Sandy Retail Center payment relative to
Benchmark and sales price of
$590,000 and net.sales proceeds of
$523,507.33; and $9,000 credit
Amount Petitioner ordered to pay
Respondent under ,r 3.b. of Order
(Hearing 01 /22) entered 02/13/13
Charge for $130.00 and payment by
Petitioner of $130.00 for
Respondent's service fees

H.

Adjustment as described above
relative to Respondent's accounting

I.

Accounting adjustment as described above
for UESP accounts

J. Net sales proceeds from sale of

$83,373.18

$2,342.56
$113,152.33

-$9,000.00

$3,402.09

$0.00
-$62,297 .67
-$4,286.67

-$1.557,290.95

Phoenix Plaza
Unpaid principal as of May 23, 2012, relative to
Judgment dated 03/01/12

$1,128,948.62

Accordingly, the Court finds that a judgment updating the initial Judgment
entered on March 1, 2012, should be entered against Petitioner in favor of Respondent

{00382841-1}
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in the amount of $1, 128,948.62 as of May 23, 2012, with interest at the rate of eight
percent (8%) accruing on the unpaid principal balance until paid in full. Costs of
collection are awarded as permitted under Utah law on this judgment.
CONCLUSIONS OF LAW

Based on the· above Findings of Fact, the Court makes the following Conclusions
of Law:

. 1.

.That a Final Order and Judgment should be entered with terms consistent

with the terms of the Findings of Fact above.
DATED this

a "aay M~
of

, 2013.

BY THE COURT:

{00382841-1 }
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CERTIFICATE OF SERVICE
On this 20th day of May, 2013, I hereby caused the foregoing [RESPONDENT'S

PROPOSED] FINDINGS OF FACT AND CONCLUSIONS OF LAW to bee-filed which
in turned caused notification of such filing to be sent to the following counsel who are
identified as e-filers with this Court:

F. Kevin Bond, Esq.
Budge W. Call, Esq.
BOND & CALL, LC.
8 East Broadway, Suite 720
Salt Lake City, Utah 84111 ·

Isl Marilyn Ghristensen

{00382841-1}
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to· the
following people for case 074900501 by the method and on the date
specified.
EMAIL :
EMAIL:

DEAN C ANDREASEN
F KEVIN BOND

,05/29/2013
Date:

Is I

AMANDA O L S E N ~

Deputy Court Clerk

Printed: 05/29/13 14:08:43

Page 1 (last)
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DEAN C. ANDREASEN (#3981)
DIANA L. TELFER (#10654)
CLYOE SNOW & SESSIONS
201 South Main Street, Suite 1300
Salt Lake City, Utah 84111-2216
Telephone (801) 322-2516
Fax (801) 521-6280
dca@clydesnow.com
dlt@clydesnow.com

f lL!il 113Iw-at l CDUIIT
Third Judicial District

MAY 2 9 2013

Attorneys for Respondent
IN THE THIRD JUDICIAL DISTRICT COURT FOR
SALT LAKE COUNTY, STATE OF UTAH
MICHAEL S. ROBINSON,

cr fRliSPONBENT'S

PROPOSED! ~ANAL ORDER AND JUDGMENT

Petitioner,
Civil No. 074900501
V.

Judge Todd M. Shaughnessy
DEBRA J. ROBINSON,
Comm. Joanna Sagers
Respondent.
On April 17-19, 2013, the hearing on the remaining issues in this action was
vJ

conducted before the Court, Judge Todd M. Shaughnessy presiding. Petitioner Michael
S. Robinson was present ~nd represented by F. Kevin Bond and Budge W. Call.
Respondent Debra J. Robinson was present and represented by Dean C. Andreasen
and Diana L. Telfer. The Court considered the admitted evidence and the proffers and
arguments of counsel. Based thereon, the Court ORDERS, ADJUDGES and
DECREES as follows:

{00382842-1 }

1.

The Court affirms all previous rulings, orders and judgments entered in

this action except as provided for herein.
Lis Pendens
2.

The Court declines to impose statutory damages relative to the six lis

pendens recorded by Petitioner.
Contempt

3.

The Court declines to hold Petitioner in contempt for:
a.

having recorded the six lis pendens;

b.

having interfered with the sale of the Sandy Retail Center and the
G)'

Phoenix Plaza;
c.

having diverted assets;

d.

having diverted rents from the Phoenix Plaza;

e.

having failed to comply with the orders of the Bankruptcy Court

although Respondent may pursue such with the Bankruptcy Court; and

f.

having failed to sign documents relative to the sale and closing of

the sale of the Sandy Retail Center and the Phoenix Plaza;
4.

The previous Findings and Order entered November 19, 2012, relative to

Petitioner's contempt for having made disparaging comments about Respondent,
remains in effect including the ordered sanctions.
5. ·

The previous Findings, Order, and Judgment entered March 1, 2012,

relative to Petitioner's contempt for having failed to refinance the mortgage

{00382842-1 }
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encumbering the Phoenix Plaza, remains in effect but the Court declines to impose
sanctions because the issue is moot in that the Phoenix Plaza property has been sold.
6.

With respect to the St. George condominium issues, as far as those

concern discovery issues governed by Rule 37, and to the extent relief is requested
under Rule 37, the same is denied.
7.
~

Insofar as any other contempt issue presented, the Court declines in the

interest of justice to impose any further contempt finding or any further sanction.
Attorneys' Fees and Costs
8.

Respondent is awarded her attorneys' fees and costs incurred from

January 1, 2008 through May 31 ~ 2012, in the total amount of $309,074.72. However,
the $309,074.72 amount is reduced by the amount of $83,373.18 because the
$83,373.18 amount constitutes a Judgment entered on January 25, 2012 for attorneys'
fees and costs, which were incurred during the January 1, 2008 through May 31, 2012
time period. The Judgment entered on January 25, 2012 is being satisfied in total as
~

described below. Accordingly, judgment is hereby entered against Petitioner in favor of
Respondent in the amount of $225,701.54 ($309,074.72 - $83,373.18) for attorneys'
fees and costs.

9.

Respondent was also previously awarded attorneys' fees and costs in the

amount of $6,251.26 relative to the Order Awarding Attorneys' Fees and Costs entered
April 12, 2013, as awarded in the Findings and Order entered November 19, 2012.
Accordingly, a judgment is hereby entered against Petitioner in favor of Respondent in
the amount of $6,251.26.
{00382842-1}
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10.

Judgment interest and costs of collection are awarded as permitted under
r..-;

Utah law on the two judgments for attorneys' fees and costs awarded to Respondent

~

above. These two judgments .are not included in the Update of Judgment section below
because of the different interest rates involved.
11.

Respondent shall be responsible for her attorneys' fees and costs incurred

prior to January 1, 2008 and after May 31, 2012, and any request for attorneys' fees
and costs during those time periods is denied.
12.

Petitioner shall be responsible for his attorneys' fees and costs for all time

periods, and any request for such is denied.
Respondent's Accounting
13.

Petitioner stipulated that under Respondent's updated accounting,

Petitioner owes Respondent $19,319.96 to equalize the division of the funds between
the parties.
14.

As detailed in the Court's Findings of Fact, the Court orders certain

adjustments to Respondent's accounting. The amount found by the Court is that
Respondent owes Petitioner a total of $81,617.63 to equalize the division of the funds·
between the parties.
15.

Accordingly, Respondent owes Petitioner the amount of $62,297.67

($81,617.63 - $19,319.96) and such amount shall be used as an adjustment in the final
judgment amount as described below.

{00382842-1}
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Utah Education Savings Plan Accounts
16.

Under the terms of the Decree of Divorce, the parties were to equalize the

division of certain Utah Educational Savings Plan accounts held as of November 2,

2007. On November 2, 2007, Petitioner held accounts totaling $6,441.39 and
Respondent held accounts totaling $15,014.72 resulting in Respondent owing Retitioner
the amount of $4,286.67 which amount shall be used as an adjustment in the final
judgment amount as described below.
Update of Judgment Initially Entered March 1, 2012
17.
~

The updated amount of the Judgment entered on March 1, 2012, with

offsets and adjustments as ordered by the Court, is calculated as follows:
Judgment dated 03/01/12

$1,912,696.00

A.

Interest only - Judgment 02/25/11

$438,924.43

B.

Interest only-Judgment 03/01/12

$81,748.10

C.

Interest only - Accru_al of interest

$126,185.22

.\f!P

(Interest calculated at 8% interest
from July 27, 2011 to May 23,
2012 or 301 days at per diem of
$419.22 on principal amount of
$1,912,696.00)

~

D.

E.

Attorneys' Fees/Costs- Judgment 01/25/12
Principal amount
Interest amount
Sandy Retail Center payment relative to
Benchmark and sales price of
$590,000 and net sales proceeds of
$523,507.33; and credit of $9,000.00

{00382842-1 }
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$83,373.18
$2,342.56
$113,152.33

-$9,000.00

F.

G.

Amount Petitioner ordered to pay
Respondent under ,i 3.b. of Order
(Hearing 01 /22) entered 02/13/13
Charge for $130.00 and payment by
Petitioner of $130.00 for
Respondent's service fees

H.

Adjustment as described above
relative to Respondent's accounting

I.

Accounting adjustment as described above
for UESP accounts

J.

Net sales proceeds from sale of
Phoenix Plaza

Unpaid principal as of May 23, 2012, relative to
Judgment dated 03/01 /12
18.

$3,402.09

$0.00
-$62,297 .67

G
.

-i 1s557 290 .95
1

$1,128,948.62

Accordingly, judgment is entered against Petitioner in favor of Respondent

percent (8%) .accruing on the unpaid principal balance until paid in full. Costs of
collection are awarded as permitted under Utah law on this judgment.
Tax Liability on Sale of Phoenix Plaza
In paragraph 8 of the Order entered January 24, ~012, the Court ordered

that "Petitioner is the owner of the Phoenix Plaza and the only person subject to IRS
Form 1099 reporting pursuant to paragraph 11 of the Decree." Although the Court
affirms that ruling, it further orders that Petitioner is entitled to a credit against the
judgment referred to in the prior section for one half of the income tax assessed directly
attributable to the sale of the Phoenix Plaza, as reported on Petitioner's 2012 federal
income tax return. Petitioner is ordered to provide Respondent a complete copy of his
{00382642-1 }
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-$4,286.67

in the amount of $1,128,948.62 as of May 23, 2012, with interest at the rate of eight

19.

~

2012 federal income tax return, any amendment thereto, and any supplemental
information from Petitioner's accountant necessary to verify the amount of the tax. In
the event the sale of the Phoenix Plaza results in a capital loss (i.e. a tax savings), the
amount of the judgment shall be increased by one half of the income tax savings
directly attributable to the sale of the Phoenix Plaza, as reported on Petitioner's :2012
federal income tax return.
DATED this

_..2ti t's-y of May, 2013.
BY THE COURT:

APPROVED this
day of May, 2013:

~~~~

vvw-e-~~~~~

o:tv"
F. KEVIN BOND
BUDGE W. CALL
Attorneys for Petitioner

~

~

~
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CERTIFICATE OF SERVICE

On this 20th day of May, 2013, I hereby caused the foregoing [RESPONDENT'S
PROPOSED] FINAL ORDER AND JUDGMENT to be e-filed which in turned caused

notification of such filing to be sent to the following counsel who are identified as e-filers
with this Court:
F. Kevin Bond, Esq.
Budge W. Call, Esq.
BOND & CALL, LC.
8 East Broadway, Suite 720
Salt Lake City, Utah 84111

Isl Marilyn Christensen
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CERTIFICATE OF NOTIFICATION

I certify that a copy of the attached document was sent to the .
following people for case 074900501 by the methoq and o~.the date
specified.
EMAIL:
EMAIL:·

Date:

DEAN C ANDREASEN
F KEVIN BOND

-~ 05/29/2013

·

'

/s/

AMANDA OLSEN~.»)

Deputy Court Clerk

Printed: 05/29/13 14:08:43

Page 1 (last)
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MICHAEL S. ROBINSON,
MINUTE ENTRY

·Petitioner,
Case No. 074900501

vs.
DEBRA.J. ROBINSON,

.Judge Todd .Shaughnessy

Respondent.

Pending before the court are (i) petitioner's Rule 59 Motion for New Trial to Amend
the Findings of Fact, Conclusions of Law, and Final Judgment, and (ii) petitioner's RuJe
62(b) Motion to Stay Execution of Judgment.

The court has reviewed the moving,

opposition, and reply papers filed in connection with both motions. Oral argument has not
been requested and would not materially assist the court in ·resolving the motions.

Motion to Amend.
Petitioner's Rule 59 motion challenges the $1.9 million judgment originally entered
on or about March ·1, .2012, and the court's award of attorneys' fees following the final
hearings in April .2013.

The March ·1, 2012, judgment was incorporated into and

consolidated with the final judgment of the court, entered on or about May .29, 2013. With
respect to petitioner·s challenges to the $1.9 million judgment, the arguments raised by
petitioner are all arguments that were or could have been raised in his Motion to Amend
Judgment, Vacate Judgment, or Relief from Judgment Pursuant to Rules 52, 59, and/or
60(b )(6), filed by petitioner on or about March 14, 2012. That motion was fully briefed,
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argued, and the court stands by its ruling and declines to revisit again the March ·1, 2012,
judgment. That portion of the motion is therefore denied for all of the reasons previously
given in connection with the prior challenge to that judgment, and the additional reasons
set forth in respondent'-s opposition papers. With respect to the petitioner's challenge to
the court's award of attorneys' fees, the court notes that it did not award respondent all of
the fees she sought and did not award her fees she incurred in connection with matters on
which she was not successful at the hearing held in April 2013. The court stands by its
attorney ·fee ruling for the reasons stated on the record and as set forth in petitioner's
opposition papers. In sum, petitioner's Rule 59 motion is DENIED.

Motion -to Stay.
Petitioner requests a stay pursuant to Rule 62(b ). The .basis for the stay is his
pending Rule 59 motion, and he requests a stay "until after a decision has been rendered
on Petitioner's Rule 59 Motion .... " The court has now ruled on the Rule 59 motion, and
the Rule 62(b) motion is therefore DENIED as moot.

ORDER
Based on·the foregoing, and for good cause appearing, petitioner's Rule 59 Motion
for New Trial to Amend the Findings of Fact, Conclusions of Law, and Final Judgment, and
petitioner's Rule 62(b) Motion to Stay Execution of Judgment are both DENIED. This is
the order of the court and no additional order is required to be prepared in this matter.
1

DATED this 11th day of July, 2013.
DISTRICT COURT JUDGE
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38-8-4

certified mail, postage prepaid, to the occupant's last known
address that states:
(a) the date the vehicle was towed; and
(b) the address and telephone number of the person
that towed the vehicle.
(3) An owner that has a vehicle towed under Subsection (1)
is not liable for any damage that occurs to the vehicle aft_er the
independent towing carrier takes possession of the vehicle.
2013

38-8-4. Posting of n otice.
.
Each owner acting under this chapter shall keep posted m a
prominent place in the owner's office at all times a notice that
reads as follows:
"All articles stored under a rental agreement, for which
charges have not been paid for 30 days, will be sold to pay
charges. If this business does not sell a vehicle stored under a
rental agreement, it will be towed from the self-storage facility
after 60 days of nonpayment."
2013
38-8-5. Other liens unaffected.
Nothing in this section shall be construed as in any manner
impairing or alTecting the right of parties to create liens by
special contract or agreement, nor shall it in any manner
affect or impair other liens arising at common law or in equity,
or by a ny statute of this state.
rns1
CHAPTER9
WRONGFUL LIENS AND WRONGF UL JUDGMENT
LIENS
Section
38-9-1.
38-9-2.
38-9-3.
38-9-4.
38-9-5.
38-9-6.
38-9-7.

Definitions.
Scope.
County recorder may reject wrongful lien within
scope of employment - Good faith requirement.
Civil liability for recording wrongful lien - Damages.
Repealed.
Petition to file lien - Notice to record interest
holders - Summary relief - Contested petition.
Petition to nullify lien - Notice to lien claimant Summary relief - Finding of wrongful lien Wrongful lien is void.

38-9-1. Definitions.
As used in this chapter:
(1) "Interest holder" means a person who holds or
possesses a present, lawful property interest in cer tain
real property, including an owner, title holder, mortgagee,
trustee, or beneficial owner.
(2) "Lien claimant" means a person claiming an interest in real property who offers a document for recording or
filing with any county recorder in the state asserting a
lien, or notice of interest, or other claim of interest in
certain real property.
(3) "Owner" means a person who has a vested ownership interest in certain real property.
(4J !a) "Record interest holder" mea ns a person who
holds or possesses a present, lawful property interest
in certain real property, including an owner, titleholder, mortgagee, trustee, or beneficial owner, and
whose name and interest in that real property appears in the county recorder's records for the county
in which the property is located.
(b) "Record interest holder" includes any grantor
in the chain of the title in certain real property.
(5) "Record owner" means an owner whose name and
ownership interest in certain real property is recorded or
filed in the county recorder's records for the county in
which the .property is located.

818
(6) "\1/rongful lien" means any document that purports
to create a lien, notice of interest, or encllIDbrance on an
owner's interest in certain real proper ty and at the time it
is recorded is not:
(a) expressly authorized by this chapter or another
state or federal statute;
(b) authorized by or contained in an order or judgment of a court of competent jurisdiction in the state;
or
(c) signed by or authorized pursuant to a document
signed by the owner of the real property.
2010

38-9-2. Scope.
(1) (a) The provisions of Sections 38-9-1, 38-9-3, 38-9-4,
and 38-9-6 apply to any recording or filing or any rejected
recording or filing of a lien pursuant to this chapter on or
after May 5, 1997.
(b) The provisions of Sections 38-9-1 and 38-9-7 apply
to all liens of record regardless of the date the lien was
recorded or filed.
(c) Notwithstanding Subsections (l )(a) and (b), the
provisions of this chapter applicable to the filing of a
notice of interest do not apply to a notice of interest filed
before May 5, 2008.
(2) The provisions of this chapter shall not prevent a person
from filing a lis pendens in accordance with Section 78B-61303 or seeking any other relief permitted by law.
(3) This chapter does not apply to a person entitled to a
preconstruction or construction lien under Section 38-la-301
who files a lien pursuant to Title 38, Chapter l a, Preconstruction and Construction.
2012
38-9-3.

County recorder may rej ect wrongful lien
within scope of e mployment - Good faith
requirement.
(1) (a) A county recorder may reject recording of a lien if
the county recorder determines the lien is a wrongful lien
as defined in Section 38-9-1.
(b) If the county recorder rejects a docllIDent to record
a lien in accordance with Subsection (l )(a), the county
recorder shall immediately return the original document
together with a notice that the document was rejected
pursuant to this section to the person attempting to
record the document or to the address provided on the
document.
(2) A county recorder who, within the scope of the county
recorder's employment, rejects or accepts a document for
recording in good faith under this section is not liable for
damages.
(3) If a rejected document is later found to be recordable
pursuant to a court order, it shall have no retroactive recording priority.
(4) Nothing in this chapter shall preclude any person from
pursuing any remedy pursuant to Utah Rules of Civil Procedure, Rule 65A, Injunctions.
2010

38-9-4. Civil liability for r ecording wrongful lien Damages.
! 1) A lien claimant who records or causes a wrongful lien as
defined in Section 38-9-1 to be recorded in the office of the
county recorder against real property is liable to a record
interest holder for any actual damages proximately caused by
the wrongful lien.
(2) If the person in violation of Subsection (1) refuses to
release or correct the wrongful lien within 10 days from the
date of written request from a record interest holder of the real
property del ivered personally or mailed to the last-known
address of the li en claimant, the person is liable to that record
interest holder for $3,000 or for treble actual damages, whichever is greater, and for reasonable a ttorney fees a nd costs.
(3) A person is liable to the record owner of real property for
$10,000 or for treble actual damages, whichever is greater,
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78B-6-1240. Investment of securities by court clerk Accounting.
The clerk of the court in whose name a security is taken or
by whom an investment is made, and his successors in office,
shall receive the interest and principal as it becomes due, and
apply and invest the same as the court may direct. The c_l~rk
shall also deposit with the county treasurer all securities
taken, and keep an account, in a book prov(ded an_d kept for
that purpose in the clerk's office, free _to mspect10n hr all
persons, of investments and money r eceived and their disposition.
2008
78B-6-1241. Equalization.
.
(1) If a partition cannot be made equally among the parties
according to their respective rights without prejudice to the
rights and interests of some of them, and a partition 1s
ordered, the courts may order compensation made by one
party to another on account of the inequality.
(2) Compensation may not be required to be made to others
by unknown owners or a minor, unless the court determines
that the minor has sufficient personal property to make the
payment and the minor's and the minor's interest will not be
negatively affected.
(3) The court has the power in all cases to make compensatory adjustment among the parties according to the principles of equity.
2008
78B-6-1242. Interests of minor - Payment to guardian.
If the share of a minor is sold, the court may order the
proceeds of the sa le to be paid by the referee making the sale
to the minor's general guardian or to the special guardian
appointed for the minor in the action.
2008

78B-6-1243. Partition - Payment of costs - Enforcement of judgment.
(1) The costs of partition, including reasonable attorney
fees, expended by the plaintiff or any of the defendants for the
common benefit, fees of referees and other disbursements
shall be paid by the parties entitled to share in the lands
divided, in proportion to their respective interests, and may be
included and specified in the judgment. The costs shall be a
lien on the several shares, and the judgment may be enforced
by execution against the shares and against other property
held by the respective parties.
(2) Iflitigation arises between some of the parties, the court
may require the expenses of the litigation to be paid by the
parties to the litigation.
2008
78B-6-1244. One referee instead of three allowed by
consent.
The court, wit h the consent of the parties, may appoint a
single referee instead of three referees in the proceedings
under th e provisions of this part, and the single referee has all
the powers, and may perform all the duties, required of the
three referees.
2008

78B-6-1245. Lien for costs and expenses advanced by
one for benefit of all.
( 1) The court shall allow expenses i~curred, including attorney fees, in prosecuting or defending other a ctions or
proceedings by any one of the tenants in common for t he
protection, confirmation or perfecting of t he title, or setting
the boundaries, or making a survey or surveys of the estate
partitioned to be recovered by t he party incurring the expenses.
(2) The court shall determine the a mounts with interest
from the date the expendit ures occurred.
(3) The costs shall be:
(a ) pleaded and a llowed by the court;
(b) included in the final judgment;
(c) a lien upon the share of each tenant , in proportion to
the tena nt's interest; and

(d) enforced in the same manner as taxable costs of
partition are taxed and collected.
2008
78B-6-1246. Abstract of title - Costs and inspection.
(1) If the court determines that it was necessary to have an
abstract of the title to the property toJbe partitioned created
and the abstract has been procured by a party to the proceeding, the cost of the abstract, with interest from the date if_its
creation and availability for inspection by the respective
parties to t he action, shall be allowed land ta~rn~.
(2) If the abstract is procured by the plamtiff before the
commencement of the action the plaT.tiff.shall file a notice
with the complaint that an abstract of the title has been made
and is available for the inspection and1use of all the part~es to
the action. The notice shall state where the abstract will be
available for inspection.
(3) If the plaintiff did not procure an abstract before commencing the action, and a defendant procures an abstract, the
defendant shall, as soon as it has beeri directed it to be made,
file a notice in the action with the clerk of the court, stating
who is making the abstract and where it will be kept when
finished.
(4) The. court may direct who may have custody of the
abstract:
2008
78B-6-1247. Interest on advances to be allowed.
Any disbursement made by a party under the direction of
the court during the action shall accrue interest from the date
it is made.
2008
PART 13
QUIET TITLE

78B-6-1301. Quiet title -Action to determine adverse
claim to property.
A person may bring an action against another person to
determine rights, interests, or claims to or in personal or real
property.
200s
1

78B-6-1302. Definitions.
1
As used in this part:
(1) "Claimant" means a person who files a notice.
(2) "Guarantee" means an agreement by a claimant to
pay an amount of damages:
(a) specified by the court;
(b) suffered as a result of the maintenance of a
notice;
(c) to a person with an interest in the real property
that is the subject of the notice; and
(d) if the requirements of Subsection 78B-61304(5) are met.
(3) "Notice" means a notice of the pendency of an action
fil ed under Section 78B-6-1303.
2008
78B-6-1303. Lis pendens - Notice.
( 1 ) Either party to an action affecting the title to, or the
righ t of possession of, real property may file a notice of the
pendency of the action wit h the county recorder in the county
where the property or any portion 0£ the property is located.
(2) The notice shall contain:
(a) the names of the parties;
(b) the object of the action or defense; and
(c} a description of the property affected in that county.
(3) From the time of filing the notice, a purchaser or
encumbrancer of t he property who m ay be affected by the
action is considered to have constructive notice of the pendency of the action.
2008

I

78B-6-1304. Motions related to a notice of the pendency of an action.
( 1) Any time after a notice has been recorded p ursuant to
Section 78B-6-1303, any of the following may m ake a motion
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to the court in which t he action is pending to release the
notice:
(a) a party to the action; or
(b) a person with an interest in the real property
affected by the notice.
(2) A court shall order a notice released if:
(a) the court receives a motion to release under Subsection ( l ); and
(b) the court finds that the claimant has not established by a preponderance of the evidence the probable
validity of the real property claim that is the subject of t he
notice.
(3) If a court releases a notice pursuant to this section, the
claimant may not record a nother notice with respect to the
same property without approval of the court in which t he
act ion is pending.
(4) Upon a motion by any person with an interest in the real
property that is the su bject of a notice, a court may require the
claimant to give the moving party a guar antee as a condition
of maintaining the notice:
(a) any time after a notice has been recorded; and
(b) regardless of whether the court has received an
application to release under Subsection ( 1).
(5) A person who receives a guarantee under Subsection (4)
may recover an amount not to exceed the amount of the
guarantee upon a showing that:
(a ) the claimant did not prevail on the real property
claim; and
(b) the person seeking the guarantee suffered damages
as a result of the maintenance of t he notice.
(6) A court shall award costs and attorney fees to a prevailing party on any motion under this section unless the court
finds that:
(a) the non prevailing party acted with substantial justification; or
(b) other circu mstances make the imposition of attorney fees and costs unjust.
200s
78B-6-1305. Disclaime r or default by defendant
Cos ts.
The plaintiff may not recover costs of the action if:
(1) the defendant disclaims in his answer any interest
or estate in the property; or
(2) allows judgment to be taken against him by refusing to answer.
2008
78B-6-1306. Termination of title pe nding action Judgment - Damages.
If the plaintiff demonstrates a right to recover at the time
the action is brought, but his right terminates during the
pendency of the action, the verdict and judgment shall be
according to the fact, and the plaintiff may recover damages
for withholding the property.
2008
78B-6-1307. Setoff or counterclaim for improve ments
made .
If permanent improvements have been made by a defendant, or persons under whom the defendant claims in good
faith, the value of the improvements, except improvements
made upon mining property, shall be allowed as a setoff or
counterclaim against the damages r ecovered for withholding
the property.
2008
78B-6-1308. Right of entry pe nding action for purposes of action.
The court in which an action is pending under this part or
for damages for an injury to property may, on motion and upon
notice to either party, for good cause shown, issue an order
allowing a party the right to enter the property and take
surveys and measurements including any tunnels, shafts, or
drifts, even though entry must be made through other lands
belonging to parties to th e action.
2008

78B-6-1315

78B-6-1309. Order for entry - Liability for injuries.
The order shall describe the property, and a copy served on
t he owner or occupant. The party may enter the property with
necessary surveyor s and assistants, and may take surveys
and measurements. The party shall be liable for any unnecessary injury done to the property.
2008
78B-6-1310. Mortgage not considered a conveyance Foreclosure necessary.
A mortgage of real property may not be considered a
conveyance which would enable the owner of the mortgage to
recover possession of the real property without a foreclosure
and sale.
2008
78B-6-1311. Alienation pending action not to prejudi ce
recovery.
An action for the recovery of real property against a person
-in possession cannot be prejudiced by any alienation made by
the person, either before or after the commencement of the
action.
2008
78B-6-1312. Actions respecting mining claims - Proof
of customs and usage admissible.
In actions respecting mining claims proof must be admitted
of the customs, usages, or regulations established and in force
in the district, bar, diggings, or camp in which the claim is
located. The customs, usages, or regulations, if not in conflict
with the laws of this state or of the United States, shall govern
any decision in the action.
2008
78B-6-1313. Temporary injunction in actions involving
title to mining claims.
(1) The court may grant a postponement if:
(a) the court is satisfied that the delay is necessary for
either or both parties to adequately prepare for trial; and
(b) the party requesting the postponement is not guilty
of !aches and is acting in good faith.
(2) The court may provide, as part of its order, t hat the
party obtaining t he postponement may not remove from the
property which is the subject of the action any valuable
quartz, rock, earth, or ores. The court may vacate the postponement order or hold the party in contempt if the order is
violated.
2008
78B-6-1314. Service of summons and conclusivene ss of
judgment.
If service of process is made upon unknown defendants by
publication, the action shall proceed against the unknown
persons in the same manner as against the defendants who
are named and upon whom service is made by publication.
Any unknown person who has or claims to have any right,
title, estate, lien, or interest in the property, which is a cloud
on the title and adverse to the plaintiff, who has been served
as above, and anyone claiming under him, shall be concluded
by any judgment in the action even though the unknown
person may be under a legal disability.
2008
78B-6-1315: Judgment on default - Court must require evidence - Conclusiveness of judgment.
(1) If . t he summons has been served and the time for
answering has expired, the court shall proceed to hear the
cause as in other cases.
(2) The court may examine and determine the legality of
the plaintiff's title and the title and claims of all the defendants and a ll unknown persons.
(3) The court may not enter any judgment by default
against unknown defendants, but in all cases shall require
evidence of plaintiff's title and possession and hear the evidence offered respecting the claims and title of any of the
defendants. The court may enter judgment in accordance with
the evidence and the law only after hearing all the evidence.

